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INTRODUCTION 

1. The Comrades Marathon, the world's largest and oldest ultra-marathon race, is run 

annually over approximately 89km between the cities of Durban and Pietermaritzburg in the 

Kwazulu-Natal Province of South Africa.  Comrades is an accredited event falling, inter alia, 

under the jurisdiction of – and sanctioned by - Athletics South Africa (“the ASA”). 

2. As is the case with most organized sport, athletics is organized internationally under the 

auspices of an international federation having continental and/or national affiliates.  The 

International Association of Athletics Federations regulates all athletics and the 

Confederation of African Athletics and the ASA are the relevant affiliates when viewed from 

a South African perspective. 

3. Each of these bodies has founding documents and rules which regulate athletics and these 

must be read with event specific rules and other sporting rules of application.  To be eligible 

for participation athletes and other sportsperson submit themselves to the rules that are 

applicable to the event or events they compete in. 

4. The anti-doping rules of relevance to this matter are now part of the body of sporting rules.  

While the history and development of these rules is relevant – particularly when it becomes 

necessary to consider the purpose of a particular rule – and while there are limited areas of 
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disagreement between the parties as regards the interpretation and/or application of certain 

rules in the main it is common cause that the anti-doping rules apply. 

5. The World Anti-Doping Agency (“WADA”) was formed in 1999 as a foundation under the 

Swiss Civil Code.  WADA has ultimate responsibility for anti-doping efforts worldwide.  In 

South Africa the South African Institute for Drug Free Sport (“SAIDS”) was brought into 

being by the South African Institute for Drug Free Sport Act, No 14 of 1997 (“the Act”) and 

has similar aims to those of WADA which it performs in accordance with the prescripts of 

WADA from time to time. 

6. WADA and SAIDS perform their responsibilities in diverse ways that will be dealt with in 

more detail elsewhere.  For present purposes these include inter alia - 

6.1. Publishing lists of substances that are prohibited for use by athletes in different 

circumstances (some substances may be permissible out of competition but not in 

competition); 

6.2. Putting in place provisions regulating training and accreditation of anti – doping 

officials; the manner in which they should carry out their obligations; the 

accreditation of laboratories; the manner in which testing should take place and 

reports provided; and 

6.3. Substantive and procedural rules which apply in the event of an adverse analytical 

finding emanating from a laboratory. 

7. References to anti-doping officials – in this ruling - such as “lead doping control officer”; 

“doping control officer”; and “chaperone” are references to these officials as described in 

the WADA and SAIDS documents and provisions.  Persons performing these functions at 

an event such as Comrades 2012 have – or should have – undergone appropriate training; 

be accredited; and they are responsible for particular functions in relation to anti-doping. 

8. Mr Ludwick Mamabolo (“Mr Mamabolo” for convenience) turned his attention to running 

and athletics in late 1999.  He joined the Bedford View Country Club in 2001.  Once he 
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committed himself to organized athletics and decided to participate in sanctioned events – 

such as the Comrades albeit that this happened much later – he bound and subjected 

himself to the sporting rules of application to athletics and the anti-doping rules 

promulgated by WADA and/or SAIDS. 

9. After 2005 no South African was to cross the finish line of Comrades in first place until 

2012.  On 3 June 2012 Mr Mamabolo - a South African - achieved that feat.  In the days 

that followed Mr Mamabolo received the accolades due to a South African winner of a very 

prestigious event. 

10. On 19 June 2012 however, Mr Mamabolo heard from friends that there were problems with 

the urine sample he had provided at Comrades 2012.  He met with ASA the following day 

and was handed a letter1 addressed to him by SAIDS. 

11. The SAIDS letter, inter alia, informed him “that the analytical report received from the South 

African Doping Control Laboratory confirmed the presence of the Stimulant, 

Methylhexaneamine, in your urine sample (sample number 2635124) provided during an in-

competition test after your event at the Comrades on the 03 June 2012 ... ” 

12. Athletes provide an “A” and a “B” urine sample after events for testing purposes and 

Mr Mamabolo was also notified that he had right to request that the B sample be analysed.  

He was also told of his provisional suspension “with immediate effect from competing and 

participating in any authorised or organized sport by any amateur or professional league or 

any international or national event organiser  ...”  

13. Mr Mamabolo requested a B sample analysis and this duly took place.  On 11 July 2012 

SAIDS communicated the result of this test2 as follows - 

“Please be informed that the analytical report received from the South 

African Doping Control Laboratory pertaining to your B sample (2635124B) 

                                                        

1 Indexed witness bundle pages 63 to 64 
2 Indexed witness bundle page 70 
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analysis confirmed the A sample (2635124) result for the presence of the 

stimulant methylhexaneamine. … You will be informed in due course of 

the date, venue and time of the hearing to hear the anti-doping rule 

violation.”  The emphasis is ours. 

14. Despite it being suggested to Mr Mamabolo that he should plead guilty – as he would then 

receive a light sanction – Mr Mamabolo refused to do so.  Consequently, a Panel – 

consisting of Dr Sello Motaung, Mr Mandla Tshabalala, Mr Greg Fredericks and Mr Michael 

Murphy – was appointed to hear this matter. 

15. As it turned out, the hearing could not be convened or conducted as quickly as SAIDS and 

Mr Mamabolo would have liked but – hopefully – the time that was taken to prepare for the 

hearing expedited the process when it finally got underway.  This ruling has also taken 

some time to prepare consequent upon the complexity of certain aspects of the matter and 

the issues raised by the parties and the facts. 

16. From the perspective of the Panel the pre-hearing meetings and information exchange was 

of tremendous assistance and the agreements the parties were able to reach regarding the 

ambit of the disputes between them and the nature and scope of the investigations the 

Panel were required to carry out also assisted in avoiding lengthy deliberations over 

questions that might otherwise have caused considerable difficulty. 

17. The parties were ready to proceed with the hearing on 13 and 14 December 2012 and the 

hearing commenced at ENS, 150 West Street, Sandton.  The parties believed these days 

would be sufficient to conduct the hearing to finality but as things turned out that did not 

happen due to circumstances which arose during the hearing. 

18. When the hearing commenced Mr Mamabolo tendered a plea of not guilty and placed on 

record that despite this plea, he did not dispute the following three issues: 

18.1. The chain of custody of the sample; 

18.2. The University of the Free State laboratory procedures;  and 
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18.3. The results of the “A” and “B” samples. 

19. SAIDS then called a number of witnesses to testify – and this evidence was heard on the 

first day of the hearing – being:- 

19.1. Mr Chris Hattingh (“Mr Hattingh”), a member of Athletics South Africa, and a 

doping delegate and liaison between Comrades and SAIDS.  Mr Hattingh observed 

athletes who completed Comrades 2012 at the finishing area and was conversant 

and experienced in anti-doping rules and matters; 

19.2. Ms Maegen Von Finckenstein (“Ms Von Finckenstein”), a sports scientist – there is 

a dispute as to whether Ms Von Finckenstein was a SAIDS accredited chaperone – 

who notified Mr Mamabolo that he was to be tested some time after he crossed the 

finishing line of Comrades 2012; 

19.3. Mr Pregasen Padayachee (“Mr Padayachee”), a geography teacher and Comrades 

chaperone – a Comrades chaperone is not a SAIDS’ accredited chaperone but the 

magnitude of the event and the shortage of SAIDS accredited officials meant that 

Comrades chaperones performed functions that should have been carried out by 

SAIDS officials – who had certain dealings with Mr Mamabolo at Comrades 2012; 

19.4. Mr Mangethe Zwane (“Mr Zwane”), a SAIDS chaperone and trainee doping control 

officer – there is a degree of difference as to precisely what he did and did not do on 

the day of the event – but he did deal with Mr Mamabolo in relation to the provision 

of urine samples in the Doping Control Station at Comrades 2012; 

19.5. Mr Wayne Minnie (“Mr Minnie”), a biokineticist and doping control officer, 

accredited as such by SAIDS, who also played a role in relation to Mr Mamabolo 

and the securing of the A and B samples at the Doping Control Station at Comrades 

2012; 

19.6. Mr Paddy Doyle (“Mr Doyle”), a biokineticist and lecturer, who was the lead doping 

control officer for Comrades 2012. 
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20. Having heard the evidence of the SAIDS witnesses Mr Mamabolo made application for the 

cessation of the proceedings on the second of these days and the Panel required time to 

consider and deal with this application.  The application was refused at that stage of the 

proceedings and the hearing proceeded to finality on 3 and 4 April 2013. 

21. Before turning to the relevant facts and circumstances and substance of the dispute 

between the parties it is necessary to say something about the representation of the parties 

and the manner in which the proceedings – including the pre-hearing procedures - were 

conducted:- 

21.1. SAIDS were represented by Advocates Jannie Lubbe SC and Nic Kock who were 

assisted at each stage of the hearing by Mr Hattingh of ASA. 

21.1.1. SAIDS conduct of the matter before the Panel was exemplary.  When it 

came to providing information required by Mr Mamabolo, this was 

provided expeditiously, when admissions were sought to avoid the 

calling of witnesses where this would have been time-consuming and 

expensive, affidavit or written statements were admitted into evidence by 

agreement, and in general SAIDS assisted in the process of ensuring 

the facts were placed before the Panel rather than focussing on 

technicality; 

21.1.2. Mr Lubbe said on a number of occasions that SAIDS’ role in the 

proceedings was to ensure that the truth emerged and was known to the 

Panel; that all relevant arguments were heard; but not to go beyond that 

in a quest for success at all costs.  He – and his team – were true to 

their word in that regard.  The panel wishes to express its gratitude to 

SAIDS and these representatives for their conduct before the Panel. 

21.2. Mr Mamabolo was represented by Advocates Gilbert Marcus SC and Kate Hofmeyr, 

who were instructed by Werksmans Attorneys, in the persons of Trevor Boswell, 

Louise Bick, David Hertz and Gregory Nott.  Mr Boswell and Ms Bick were present 
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throughout the proceedings while Messrs Hertz and Nott attended certain sittings.  

All were involved to some degree. 

21.2.1. Each of those representing Mr Mamabolo provided their time and 

expertise – and considerable energy and effort - in this matter on a pro 

bono basis. 

21.2.2. The amount of work they put in is evident to an extent from the record in 

these proceedings and from the quality and focus of the questions, the 

evidence and the arguments.  For them to have done so on a pro bono 

basis is exceptional. 

22. The Panel wishes to express its appreciation to each of these legal representatives – and 

to the expert witnesses who also gave of their time pro bono.  Without their efforts the 

matter would have been far more difficult than it was, and the Panel would have been left 

without the benefit of information and input necessary to enable it to meet its obligations to 

the parties and also to the different principles of importance to the dispute. 

FACTS AND CIRCUMSTANCES 

23. Mr Mamabolo is a South African athlete, born on 7 April 1977 in Segopje, Polokwane, 

South Africa.  He is a professional athlete who holds a Bachelor of Commerce degree and 

a family man.  Mr Mamabolo has good sporting genes.  His father was a sprinter and his 

grandfather, Titus Mamabolo, a long distance runner, who in his day was one of the top 

marathon runners in the world. 

24. Mr Mamabolo himself was a keen sportsman from his earliest years, and while he focussed 

on association football for some time, he turned his attention to running and athletics in late 

1999 after suffering an injury during a football tournament.  Having made this decision he 

decided to take his athletics career seriously and joined the Bedford View Country Club in 

2001. 
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25. Mr Mamabolo has been a very high achiever in athletics, despite the fact that the support, 

training and mentoring he received has been relatively informal.  Individuals such as 

Graham Soderland-Moore (“Mr Moore”), and Steven Tregoning, mentored him and 

assisted him but he was not part of the sort of programme one would expect an athlete of 

his calibre to have been offered. 

26. Mr Moore also provided Mr Mamabolo with nutritional advice about healthy eating and the 

use of commonly consumed energy boosters.  Mr Moore was not qualified in the fields of 

medicine and nutrition and the advice he provided to Mr Mamabolo was drawn from his 

own experience as a participant in marathons and ultra-distance events. 

27. In 2002 Mr Mamabolo competed in his first marathon in Port Elizabeth and placed first in 

the event.  He also began improving as a marathon runner and breaking records in certain 

races.  His record at “Om Die Dam” for instance still stands.  He completed his studies for 

the degree of Bachelor of Commerce in 2003 and focussed his attention on improving his 

race times while being working at Union Towers as a messenger and packer (he later also 

worked for a bank). 

28. At about this time Mr Moore indicated to Mr Mamabolo that he could not contribute 

significantly to the further advancement of Mr Mamabolo’s career, particularly because of 

the potential he clearly had.  As a consequence, Mr Mamabolo joined the Mr Price Group 

athletics team.  The manager of that team, at the time, was one Mr Russell Crawford. 

29. 2004 was an exceptionally good year for Mr Mamabolo’s running career.  He says that 

having completed his degree he had more free time to train.  In that year he ran his fastest 

marathon time at the Qunu Transkei Heroes marathon and he placed third in the Bonitas 

City to City ultra-marathon.  He also beat the existing record for the Johnson-Crane 

marathon. 

30. By 2005 Mr Mamabolo’s goals had begun to change.  He recalls a discussion with Moore, 

where he said he wanted to enter and win the Comrades Marathon.  Mr Moore told 

Mr Mamabolo that he was not yet ready because in his – Moore’s – view, Mr Mamabolo 
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was “still a baby”.  Mr Moore advised Mr Mamabolo that he should continue to develop his 

speed and performance over the shorter ultra-distance events in the interests of developing 

into a serious contender in Comrades in future.  

31. An affidavit by Bruce Noel Fordyce (“Mr Fordyce”) was admitted into evidence by 

agreement in these proceedings.  Mr Fordyce is an extremely well-known South African 

ultra-distance marathon runner, whose achievements as an ultra-distance runner are 

difficult to exaggerate.  Mr Fordyce has completed 30 marathons over the last four 

decades.  After winning the Comrades in 1981 he then repeated that achievement nine 

times over the decade that followed. 

32. Of immediate relevance is Mr Fordyce’s evidence that “Comrades is not the type of event 

that a first participant wins – it takes the experience that one gains over the years to 

strategize and build up the skill to achieve this ultimate result”.  It seems that Mr Moore had 

a good sense of the requirements of Comrades and the fact that it was an event one had to 

work towards winning. 

33. At the beginning of 2006, Mr Mamabolo suffered from various injuries and cut back on his 

training.  Although he did achieve significant results during that year, he was more selective 

and strategic about the races that he entered.  In or about 2007 Mr And Mrs Moore took a 

sabbatical to travel through Africa, and for this reason Mr Mamabolo was no longer is a 

position to consult with him in order to obtain nutritional advice. 

34. Mr Mamabolo consequently sought guidance from his house doctor, Dr Nene in Thembisa, 

as regards his dietary needs.  Dr Nene directed him to one Jacque Le Grange (“Mr Le 

Grange”) who Dr Nene informed Mr Mamabolo was a pharmacist who worked at KemCity 

Pharmacy in Kempton Park. 

35. Mr Mamabolo then mainly focussed his attention on winning – or trying to win - the 

Comrades.  He ran cross-country events rather than entering shorter distance races, 

because his aim and focus was now on the Comrades.  While he had been tested for 

prohibited substances at a number of earlier events he had competed in, he was not tested 
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during this period (in fact up until the time he ran Om Die Dam in 2009).  He placed sixth at 

Om Die Dam in 2009 and was tested after that race.  The result of the test was negative - 

as had been the case on previous occasions when he was tested. 

36. Mr Mamabolo chose 2010 as the year he would first compete in the Comrades Marathon.  

He ran the event in that year and placed second.  He was tested for prohibited substances 

at the conclusion of the race and his test results were negative.  Subsequent to Comrades 

2010 and up until Comrades 2011, Mr Mamabolo competed in various races but was not 

tested at any of these events.  True to his strategy, Mr Mamabolo again competed at 

Comrades in 2011 where he placed seventh – he had had various difficulties prior to the 

event and was satisfied with this result in the circumstances.  He was tested after 

completion of this event and again tested negative. 

37. In 2012 Mr Mamabolo entered the Comrades and crossed the finishing line in first place on 

3 June 2012 as we know.  Mr Mamabolo recorded the various experiences he had 

immediately prior to; during; and after Comrades 2012.  For completeness – 

37.1. On the evening of 2 June 2012, Mr Mamabolo and his wife prepared the drinks that 

he would hand to his sponsor – Mr Price – that he required for consumption on race 

day; 

37.2. In the past, Mr Mamabolo’s drinks had been given to a seconder who, on race day, 

would hand him the drinks at designated points during the event; 

37.3. Mr Mamabolo prepared a particular drink purchased on the advice of Mr Le Grange, 

to which he added certain supplements.  Those supplements have since been 

tested, and the adverse analytical finding which followed did not stem from these; 

37.4. One of the supplements which he added USN Anabolic Nitro X was not listed by 

him in the doping control form he signed after the race.  This was due to tiredness 

on his part, but again the substance did not result in the finding; 
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37.5. This year, unlike in previous years, Mr Cuan Walker (“Mr Walker”) from Mr Price 

asked the athletes sponsored by Mr Price to provide him with their drinks for the 

following day the evening before the race.  This change in approach irritated 

Mr Mamabolo but he handed his drinks over to Mr Walker, as requested; 

37.6. On race day when Mr Mamabolo arrived at the first reception station, he was 

frustrated because the drinks which had been prepared were not available to him.  

He also did not receive his drinks at the next refreshment station, and it was only by 

the third that he was provided with his first drink; 

37.7. He recalled that somewhere after the halfway mark, when he was extremely thirsty, 

he obtained a drink from a fellow athlete.  He said the drink had a salty taste and he 

spat it out.  This athlete was also tested and the results were negative; 

37.8. At approximately 11:01 Mr Mamabolo crossed the finishing line and fell down.  He 

was now in the finishing area.  He thinks he blacked out for a short time and when 

he recovered he remembers a Mr Graham Daniels, a Mr Price manager, standing 

over him; 

37.9. Whilst Mr Mamabolo did not initially recall this, he was handed a drink around this 

time by Mr Bismarck Du Plessis – a Sharks and Springbok rugby player - who 

handed him an Energade drink which was open when it was received by 

Mr Mamabolo; 

37.10. Mr Mamabolo’s recollection of the sequence of events thereafter was about as clear 

as one could expect of someone who had just run, and won, the Comrades.  

Mr Fordyce explained in his affidavit what the experience is like and it does not take 

much imagination to appreciate that Mr Mamabolo would have been mentally and 

physically exhausted. 

37.11. In summary what Mr Mamabolo recalled – prior to the hearing and after hearing the 

evidence of the SAIDS witnesses - and which is of relevance to this matter can be 

summarized as follows- 
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37.11.1. He was handed at least one more – and probably two more – open 

bottles of Energade which did not emanate from the fridge in the Doping 

Control Station between the time he finished the race and the time that 

he entered the Doping Control Station; 

37.11.2. He was approached by an individual who told him he was to be tested – 

he recalls a black man who spoke Zulu – and had interactions with 

Ms Ms Von Finckenstein and Mr Padayachee – but these related to their 

wanting to have photographs with him more than anything else; 

37.11.3. He was not formally notified of any rights and obligations once he was 

notified or given any documents by any of the persons referred to above 

– or anyone else for that matter; 

37.11.4. He had to complete certain media responsibilities before proceeding to 

the Doping Control Station but finally arrived there and was assisted by 

Mr Zwane as regards the provision of urine samples; 

37.11.5. Mr Zwane gave him a container to urinate in; and after he had done so, 

this container was handed to Mr Zwane – to avoid it falling – and when 

he and Mr Zwane went to the table to decant the urine into different 

bottles (for purposes of ensuring an (“A” and “B” sample) these bottles 

were picked up and placed on the table in front of Mr Mamabolo by – as 

it turned out – Mr Minnie. 

38. In addition to Mr Mamabolo’s evidence the following emerged from the evidence of the 

SAIDS witnesses and is consequently not in dispute:- 

38.1. The magnitude of Comrades and the lack of sufficient trained and accredited SAIDS 

personnel meant that most athletes were not chaperoned by SAIDS officials but 

rather by Comrade appointed individuals; 
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38.2. No investigations were carried out as to whether the chaperones on the day – 

SAIDS or Comrades appointed – had any conflicts of interest that excluded them 

from the event or perhaps dealing with particular athletes; 

38.3. Certain functions were carried out by persons who did not have the appropriate 

accreditation for the function on question.  The individuals who acted as chaperons 

– but were not SAIDS accredited – did not have the relevant training; 

38.4. Arrangements between Comrades and SAIDS were such that SAIDS did not have 

control of the finishing area – where athletes completed the race – this being the 

reason for Mr Hattingh’s role in watching athletes in this area.  This caused a delay 

in the notification of athletes which was exacerbated by the shortage of SAIDS 

chaperones able to notify on the day; 

38.5. Mr Mamabolo completed Comrades 2012 at approximately 11:01.  According to the 

athlete log form and the doping control form completed on the day, he was only 

notified at 11:25 that he had been selected for a drug test. 

38.6. In fact despite finishing Comrades 2012 in first position, he was only notified last 

that he had been selected for a drug test.  In this period he appears to have been 

provided with at least one unsealed drink. 

38.7. When Mr Mamabolo was notified – SAIDS says this was by Ms Von Finckenstein – 

he was not informed of his rights and responsibilities once notified and he was also 

not provided with the notification copy of the doping control form, as he should have 

been. 

38.8. After he was notified Mr Mamabolo was not chaperoned by Ms Von Finckenstein or 

any SAIDS chaperone.  Due to the shortage of chaperones this responsibility was 

left to Mr Padayachee who only assumed it sometime after Mr Mamabolo was 

notified.  In this period Mr Mamabolo was provided with another unsealed drink; 
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38.9. The various forms relating to particular athletes that required completion – in 

general at Comrades 2012 and with particular reference to Mr Mamabolo – did not 

record the true facts; omitted to record information that was clearly important – such 

as the fact that Mr Mamabolo had consumed two, or perhaps three, unsealed drinks 

and/or the correct times when steps were taken and/or and did not even reflect the 

correct persons as carrying out the functions recorded as having taken place; 

38.10. There was little – one hesitates to say “no” but that is perhaps the truth – control 

over the Doping Control Station as regards who entered it, when, the reasons for 

athletes leaving and returning (in at least one instance this occurred with an athlete 

being tested); and the record keeping in this regard was misleading and unhelpful to 

anyone seeking to understand what happened or perhaps investigate a particular 

concern. 

39. Save for the issue of notification occurring as soon as possible, each of these aspects is a 

clear instance of non-compliance with the letter of the WADA and/or SAIDS documents.  As 

to the timing of notification - while the anti-doping rules do not specifically record the 

requirement of immediate notification – remembering that once an athlete completes a race 

particularly where he will be in the sort of condition described by Mr Fordyce – it seems 

clear, as accepted by Mr Doyle, that this is the intention. 

40. Mr Doyle, the lead DCO for Comrades 2012 in fact said that this was of paramount 

importance.  It stands to reason, and when one reads the various anti-doping rules – more 

of these below – in light of their purpose, this must be what is required.  If the rules are not 

read in this way the entire purpose would be called into question. 

41. SAIDS accept that there were departures but argue that these shortcomings do not vitiate 

the process.  In fact, says SAIDS, the provisions in the documents which have not been 

met are in the nature of guidelines.  Mr Mamabolo argues that this is not so, these 

provisions are mandatory, alternatively there are so many shortcomings as to evidence 

systemic failure at Comrades 2012. 
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42. Before dealing with the correct approach to be taken to the interpretation of anti-doping 

rules generally, and the specific rules in issue; it is necessary to say something about the 

different witnesses who gave oral evidence before the Panel.  Each of these witnesses 

gave evidence in chief and there was an opportunity for cross-examination and re-

examination. 

43. There are certain concerning features about the evidence and conduct of certain of the 

SAIDS witnesses.  The documents that emerged at different stages of the hearing revealed 

significant discrepancies between what actually took place and what was recorded.  In 

particular, as regards Ms. Von Finckenstein and Mr Zwane, the following records what was 

agreed and is thus common cause between the parties in respect of their evidence3: 

“Pursuant to extensive discussions between counsel, we propose the 

following:  

1.1 There will be no need to recall Mr Zwane and Mr Doyle, provided the 

following admission is made: 

Mr Zwane was allocated the responsibility to witness the provision of 

the urine samples by all ten male athletes. 

Mr Zwane testified that he in fact witnessed the provision of the urine 

samples by all ten male athletes.  However doping control forms 

reveal that Mr Zwane did not in fact witness the provision of the urine 

samples by three of the male athletes.  In the circumstances the 

evidence referred to above is incorrect.” 

“There will be no need to recall Ms von Finckenstein4: provided the 

following admission is made: 

                                                        

3 See Transcript 3 April 2013 at page 372 
4 See Transcript 3 April 2013 at pages 372 to 373 
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Ms von Finckenstein was allocated the responsibility to witness the 

provision of the urine samples by all ten female athletes. However, 

the doping control forms reveal that Ms von Finckenstein did not in 

fact witness the provision of the urine samples by three of the female 

athletes.  In the circumstances the evidence referred to above is 

incorrect.” 

44. Any assessment of the evidence of Mr Zwane and Ms Von Finckenstein must have regard 

to this agreement and to the fact that the documentation, taken as a whole, for Comrades 

2012 reveals a remarkable lack of concern for the need to record precisely what happened 

or the rationale for the documentation and information required.  In fact for whatever reason 

the records of the day obscure the facts rather than revealing them. 

45. Mr Minnie; Mr Doyle; and Mr Hattingh impressed as honest witnesses who were prepared 

to concede shortcomings in the processes followed and – in Mr Doyle’s case particularly – 

the importance of the different anti-doping provisions and the fact that at Comrades 2012 

he had faced significant difficulties.  Discrepancies in their evidence can be put down to by 

the rather chaotic circumstances which prevailed at Comrades 2012 and/or to the passing 

of the passage of time.  They did not seek to mislead the Panel. 

46. The difficulties experienced on the day clearly contributed to shortcomings in the process of 

notification; chaperoning; and to control of the Doping Control Station.  The nature and 

extent of these shortcomings were not communicated to SAIDS by Mr Doyle but in fairness 

to him certain of these shortcomings – such as the fact that Mr Mamabolo, for instance had 

not been informed of his rights and obligations and had been provided with unsealed drinks 

– probably did not come to his attention in any event. 

47. Unfortunately, Mr Padayachee, who also gave evidence, did not impress the Panel as a 

witness.  He began by requesting that his wife – an attorney – should sit in with him when 

he gave evidence.  He then went to great lengths to avoid answering quite simple questions 

including identifying a person in a photograph on the basis that it was unclear despite it 

being evident that it was not. 
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48. In other respects he was clearly concerned to understand where the questions were 

headed rather than – as was the case with other witnesses – simply answering what he 

was asked.  Of particular concern is that in his written statement he made certain 

comments which suggest a focus on particular drinks being discussed between 

Mr Mamabolo and a “white person who wore official Mr Price gear”. 

49. This was never put to Mr Mamabolo and the refusal on the part of Mr Padayachee to 

comment on a photograph of the person – Mr Walker – who spoke with Mr Mamabolo 

suggested an unwillingness to identify the person concerned with precision. 

50. In the final analysis, the SAIDS legal team did not place any reliance on Mr Padayachee’s 

evidence and were clearly correct in adopting that stance.  In the case of both of 

Mr Padayachee and Ms. Von Finckenstein it is also necessary to say – and SAIDS 

conceded this – that their efforts to obtain photographs with Mr Mamabolo – while having 

significant responsibilities in respect of Comrades 2012 and anti-doping – suggest 

insufficient appreciation for what their responsibilities entailed. 

51. Mr Mamabolo gave evidence himself and various affidavits and expert testimony was 

admitted into evidence on his behalf by agreement.  The written testimony included the 

evidence of Mr Cuan Walker, Mr Bruce Fordyce, Professor Mark Blockman, Dr Ryan 

Kohler, and Dr Laurent Rivier.  This evidence was accepted although questions of weight 

and relevance remained an issue. 

52. Mr Mamabolo impressed as an honest witness.  As Mr Fordyce explained, it would have 

been very difficult for Mr Mamabolo, after completing a race such as the Comrades to 

remember exactly what was going on around him.  When asked to concentrate on 

particular matters in the context of the charges and the hearing, he recalled certain facts - 

in most instances it turned out that he was correct – such as and the witnesses that testified 

to the contrary were wrong. 

53. As an example Mr Mamabolo’s evidence that he was not chaperoned on the day by 

Ms Von Finckenstein and/or Mr Padayachee turned out to be correct if any meaning is to 
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be given to what is required of a chaperone.  Mr Mamabolo was not informed of his rights 

and obligations when he completed the race; he was not provided with the document he 

should have been confirming he had been notified; he was not supervised by the person he 

should have been; and his interactions with Mr Padayachee and Ms. Von Finckenstein 

were not much different from those he had with many others on the day. 

54. It is clear that SAIDS’ officials – and if a Comrades official can assume certain 

responsibilities placed upon the former – must act as such.  It is not just a question of 

identification – though this too is an issue – but of taking responsibilities, which are 

intended to promote anti-doping, clarity, respect for rights, and which can result in serious 

sanctions, seriously.  There would be no room for doubt that an official acting in this way 

was just that – an official. 

55. In other respects where he could not specifically recall a fact or was uncertain whether his 

recollection or that of another witnesses was correct, he said as much.  Whilst this left room 

for SAIDS to justifiably argue that the testimony of other witnesses was to be preferred 

where he was not certain that he remembered a fact, this attitude redounded to his credit 

as regards his credibility.  He was a patently honest witness. 

56. Where he did recollect clearly, his evidence, particularly in light of the contradictions 

between the documentary evidence and oral evidence of the SAIDS witnesses which 

emerged during the hearing, is to be preferred.  For instance his evidence as compared to 

that of Mr Zwane’s as regards what took place in the Doping Control Station is to be 

preferred.  That must be the case in view of the contradictions which emerged from the 

documentation and the evidence of Mr Zwane. 

57. Mr Mamabolo has pointed to a range of shortcomings in the process followed on the day.  

These will not all be repeated in this ruling to avoid prolixity.  In addition Mr Mamabolo has 

argued that the charges in this matter do meet the requirements of the rule of law – in the 

sense that a person facing a charge must be able to understand what is required of them 

and to conform their conduct accordingly – as enshrined in the Constitution of the Republic 
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of South Africa, 1996 (“the Constitution”) and recognized in decisions of the 

Constitutional Court. 

58. The arguments raised in this respect will not be addressed in this ruling in view of the 

conclusions of the Panel on other aspects.  It is an important argument however and the 

factual basis for the argument is worth recording as it is relevant factual background in this 

matter.  In summary- 

58.1. MHA is a substance about which very little is known.  And the advisories and 

information that have been released – including by certain sporting bodies – is 

confusing and contradictory; 

58.2. The contradictions include the provision of information which is diametrically 

opposed to other information that has been released. 

59. Mr Mamabolo argues at pages (the argument commences at page 102 of the Heads of 

Argument submitted on his behalf) that “the very nature of MHA and the current levels of 

scientific knowledge about it renders it quite impossible for even the most diligent athlete to 

take appropriate precautions.”  And that,  “For as long as it is impossible to take steps to 

guard against the presence of MHA in his system, it is contrary to the rule of law to find an 

athlete to have doped when his urine tests positive for MHA.  This is because the rule of 

law permits penalties to be imposed on individuals only when it is possible for the 

individuals to take steps to ensure that they comply with the law.  For as long as they 

cannot comply with the law, the law cannot punish them.” 

60. The argument will not be dealt with as we have said.  These contentions were raised late in 

the day and would probably require significant further investigation before a panel would be 

able to make a determination that would have as far-reaching as this one would.  What is 

important though – and it is in fact what this argument is based upon – is the nature of 

MHA.   
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61. If regard is had to the expert evidence of Professor Mark Blockman5 it is apparent that there 

is very little scientific literature concerning MHA.  Even that which there is, is contradictory 

and there is very limited data as to how the substance is absorbed, metabolised, and 

excreted in the human body.  When it comes to detection, it appears that after a single 

dose of MHA it remains detectable in the urine for about two hours or thereabouts post-

ingestion. 

62. In addition, if regard is had to the expert evidence of Laurent Rivier6 the same picture 

emerges in relation to MHA.  In addition7 as to the question whether MHA is soluble in 

liquids, such as Energade or a sports drink, and could have been unknowingly dissolved 

into a drink (and undetected from a taste or colour perspective) the answer given is the 

following: 

“23. Pure MHA is soluble in water.  Its powder is white or light beige, 

depending on the amount of impurities on it.  I could not find precise 

information concerning the tastes of MHA except one indication on 

the Drugs Forum website; from a product sold by a Smartshop and 

said to be Geranamine (another name for MHA, see below) in very 

small plastic bottles, the liquid tasted awfully sweet.  

24. In practice, MHA powder can be easily dissolved in orange juice that 

will cover its original taste. 

25. According to self-experimental reports from the internet, MHA in 

crystallised pure form smells very strong, of a smell vaguely 

associated with a mix of burnt plastic and geranium. 

                                                        

5 See Indexed Witness Bundle at pages 43 to 76 
6 See Indexed Witness Bundle at pages 102 to 125 
7 See Indexed Witness Bundle at page 108 to 109 
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26. My opinion is that it is easy to dissolve small amounts of MHA (up to 

100 milligrams) and any liquid or drinks that have already some taste 

by itself (i.e. coffee, tea and many of the sport drinks like Energade).” 

63. The expert evidence of these witnesses in respect of MHA is not challenged as to content 

and it is important.  We know little about MHA but it is the sort of substance that could have 

found its way into, for instance, a bottle or crate of Energade in error or it could have been 

deliberately dissolved in a particular bottle.  One can obviously not say that that happened 

– as a fact – in this case but it could have. 

64. When an athlete imbibes anything, before finishing a race and being notified, he or she is at 

risk while MHA remains on the prohibited list – and leaving aside the rule of law argument – 

and the risks are clearly great.  When an athlete completes a race, and is notified, there are 

clear guidelines as to what should happen and the athlete must be informed precisely what 

is to take place and his or her rights and responsibilities and supervised thereafter. 

65. The WADA and SAIDS documents which record the requirements for training and 

accreditation, notification, the observation of athletes after notification, ensuring that conflict 

of interest type situations are avoided, the need for strict compliance with sampling 

processes, and so on are clearly there for a reason.  That reason must inter alia be to 

reduce the risk of post notification contamination or at least to remove debates concerning 

what took place. 

66. Where one is dealing with a substance about which so little is known – MHA - the need for 

these guidelines is brought into stark relief.  Neither SAIDS, an athlete, or a panel later 

dealing with adverse analytical findings, wants to have to be concerned about the 

processes that were followed and the risk that something may have occurred which either 

vitiates the process or brings the results into doubt.  That is the case irrespective of the rule 

of law argument. 
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67. The processes envisaged in the WADA and SAIDS documents – we will deal hereafter with 

the nature of those documents - were not complied with at Comrades 2012.   That much is 

clear.  In summary the following shortcomings were evident:- 

67.1. Proper background checks – including checks regarding potential conflicts of 

interest – were not carried out in respect of SAIDS officials carrying out 

responsibilities at Comrades 2012 and the vast majority of chaperons were not 

SAIDS trained or accredited at all; 

67.2. Rather than revealing this state of affairs the documentation completed, and 

submitted to SAIDS for purposes of its review of the day, misrepresented the facts 

and depicted a process and situation that was not nearly as chaotic as had truly 

been the case; 

67.3. Unaccredited persons witnessed the production of urine samples for male and 

female athletes tested for banned substances at Comrades 2012. 

67.4. The requirements for the notification to be issued to an athlete that he/she has been 

selected for a drug test or for doping control were not met.  This included 

Mr Mamabolo not being notified as soon as reasonably possible that he had been 

selected for a drug test; his not being advised – at all - of his rights and 

responsibilities; and his not being provided with the document (a tear sheet) he 

should have been. 

67.5. There was no proper supervision Mr Mamabolo after he was notified that he had 

been selected for a drug test.  He was not chaperoned by a SAIDS chaperone and 

to the extent that it could be said that Mr Padayachee performed this function he 

was not accredited and did not acquit himself of his responsibilities to an extent that 

could be considered to be acceptable. 

67.6. Athlete log forms were not properly completed – in fact they are misleading as they 

suggest that SAIDS’ personnel confirmed their content despite the fact that SAIDS’ 
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personnel did not play the relevant roles post-notification in the process that was 

followed. 

67.7. Essential information such as the fact, in Mr Mamabolo’s case, he had consumed 

beverages Mr Mamabolo that were unsealed and not taken from a fridge provided 

by SAIDS was not reported at all. 

67.8. The Doping Control Forms were not completed accurately; there was a complete 

lack of control over the Doping Control Station; and the lead doping control officer’s 

report did not record any of these shortcomings.  In fact it was not a report of what 

transpired on the day and did not detail any of these irregularities as it should have. 

67.9. SAIDS were unable to carry out any review worthy of that description of the events 

of the day in consequence of their not being provided with the information 

necessary for the institute to do so – put differently these shortcoming had to be 

drawn to SAIDS attention to enable SAIDS to carry out its review function but that 

did not happen. 

68. The question for the Panel is what is the effect of these shortcomings in the case at hand?  

SAIDS argues that despite them Mr Mamabolo should be found guilty.  Mr Mamabolo 

contends the contrary.  To answer the question regard must be had to the anti-doping 

framework as a whole and to the tests applicable to this matter.  On the latter score the 

parties are in agreement as to the provisions to be interpreted and applied. 

THE ANTI-DOPING FRAMEWORK IN SPORT 

69. When it comes to the history and purpose of anti-doping rules:- 

69.1. WADA was formed in 1999 as a foundation under the Swiss Civil Code.  WADA has 

ultimate responsibility for anti-doping efforts worldwide.  The objects of WADA are - 

“1. To promote and co-ordinate at international level the fight 

against doping in sport in all its forms including through in 
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and out of competition;  to this end, the Foundation will co-

operate with inter-governmental organisations, governments, 

public authorities and other public and private bodies fighting 

against doping in sport, inter alia the International Olympic 

Committee (IOC), International Sports Federations (IF), 

National Olympic Committees (NOC) and the athletes;  it will 

seek and obtain from all of the above the moral and political 

commitments to follow its recommendations; 

2. To reinforce at international level ethical principles for 

the practice of doping-free sport and to help protect the 

health of the athletes; 

3. To establish, adapt, modify and update for all the public and 

private bodies concerned, inter alia the IOC, IF’s and NOC’s 

the list of substances and methods prohibited in the practice 

of sports;  the agency will publish such list at least once a 

year, to come into force on 1st January of each year, or at any 

other date fixed by the agency if the list is modified during the 

course of the year; 

4. To encourage, support, co-ordinate and, when necessary, 

undertake, in full co-operation with the public and private 

bodies concerned, in particular the IOC, IF’s and NOC’s, the 

organisation of unannounced out of competition testing; 

5. To develop, harmonise and unify scientific, sampling and 

technical standards and procedures with regard to 

analyses and equipment, including the homologation of 

laboratories, and to create a reference laboratory; 
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6. To promote harmonised rules, disciplinary procedures, 

sanctions and other means of combatting doping in 

sport, and contribute to the unification thereof, taking 

into account the rights of the athletes; 

7. To devise and develop anti-doping education and prevention 

programmes at international level, in view of promoting the 

practice of doping-free sport in accordance with ethical 

principles;” 

69.2. SAIDS was brought into being in terms of the Act.  The objects of SAIDS are 

recorded in Section 10 of the Act as follows: 

“10(1) The objectives of the Institute are-  

(a) to promote participation in sport, free from the use of 

prohibited substances or methods intended to 

artificially enhance performance, thereby rendering 

impermissible doping practices which are contrary to 

the principles of fair play and medical ethics, in a 

manner consistent with protecting the health and 

well-being of competitors, and the rights of all 

persons who take part in sport;  

(b) to encourage the development of programmes for the 

education of the community in general, and the sporting 

community in particular, in respect of the dangers of 

doping in sport;  

(c) to provide leadership in the development of a national 

strategy concerning doping in sport;  
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(d) to bring about the introduction of a centralised 

independent sample collection and testing 

programme, which may subject any sportsperson to 

dope testing at short notice, or without notice, both in 

and out of competition;  

(e) to encourage the South African national sports federations 

and other sports organisations to adopt uniform 

independent internationally acceptable sample collection 

and testing procedures;  

(f) to encourage the development and maintenance of a 

sport drug testing laboratory or laboratories accredited by 

the International Olympic Committee; and  

(g) to promote and encourage the adoption of uniform 

sample collection and testing procedures, and 

education programmes relating to doping in sport 

internationally.” 

70. It is apparent that WADA and SAIDS have various objectives – certain of these being 

central to this matter.  The first – to borrow terminology from the Court of Arbitration for 

Sport (“CAS”) in Puerta v International Tennis Federation8 is “to wage remorseless war 

against doping in sport”. This is necessary to preserve fair sport – and allow athletes who 

do not want to dope a fair opportunity to compete without being forced so to do – and also 

to protect the health and wellbeing of athletes. 

71. The second is to ensure that the war is fought on various fronts and in a particular fashion - 

71.1. That ensures education and increasing awareness – including awareness of the 

types of substance – and certain methods – that are prohibited.  For present 

                                                        

8 2007/A/10125 at 11.7.18 
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purposes of most relevance is the fact that a prohibited list is produced by WADA 

from time to time which records various substances that are banned in different 

circumstances.9 

71.2. Which applies uniform; independent; and reliable sample collection and testing 

procedures - 

71.2.1. The international standards – of application to this matter - are included 

in the World Anti-Doping Code for 2012 (“the World Anti-Doping 

Code”)10  The SAIDS Anti-Doping Rules of relevance are those dated 

2009 (“the SAIDS Anti-Doping Rules”).11  

71.2.2. The World Anti-Doping Code details the responsibilities placed upon 

athletes but also upon anti-doping agencies when it comes to the 

training and accreditation of anti-doping officials, the responsibilities of 

these officials – at different levels, and the appropriate processes and 

procedures to be applied when an athlete is notified, informed of his or 

her rights, chaperoned, and urine samples are taken and tested.  These 

provisions are also set out in the SAIDS Doping Manual12. 

71.3. Which affords due respect to the rights of athletes-  

71.3.1. Both the World Anti-Doping Code and SAIDS Anti-Doping Rules 

contemplate a form of strict liability despite the fact that significant 

sanctions can be handed down by anti-doping panels. 

71.3.2. The fact that an athlete did not intend to dope, took reasonable steps – 

which failed – to avoid doping, is of no assistance to an athlete facing an 

anti-doping charge as regards the question of guilt or innocence. 

                                                        

9 The 2012 prohibited list is relevant in this matter.  See Indexed Witness Bundle pages 136 to 144 
10 See World Anti-Doping Code, including the different testing standards - Indexed Witness Bundle pages 
320 to 437 
11 See SAIDS Anti-Doping Rules 2009 - Indexed Witness Bundle pages 145 to 204F 
12 See SAIDS Doping Control Manual – Indexed Witness Bundle pages 222 to 319 
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71.3.3. The reasons for the strict approach to liability arise from the nature of 

doping, the risks that doping poses to health, and the right of other to 

compete in an environment free of doping. 

71.3.4. Consequently in most instances it is the athlete – and only the athlete – 

that is responsible for ensuring that prohibited substances do not enter 

that athlete’s body.  When it comes to sanction the anti-doping rules do 

afford some latitude allowing but this only arises once there has been a 

finding of guilty. 

71.3.5. To make such a system acceptable anti-doping officials must also meet 

onerous requirements when it comes to the processes and procedures 

that they must apply.  If strict liability is to work and be acceptable to 

stakeholders in sport then it is essential that these individuals and 

groups – and Panels who later have to adjudicate on matters - are able 

to trust that these processes have at least removed any doubts of 

contamination, abuse, or just plain error. 

71.3.6. In Puerta – albeit when dealing with the question of sanction – CAS had 

the following to say at 11.7.18 – “It is argued by some that this 

(disproportionate sanctions which do not produce a result that is just or 

appropriate) is an inevitable result of the need to wage a remorseless 

war against doping in sport and that in any war there will be the 

occasional innocent victim.  There may be innocent victims in wars 

where bullets fly, but the Panel is not persuaded that the analogy is 

appropriate nor that it is necessary for there to be undeserving victims in 

the war against doping.  It is a hard war, and to fight it requires eternal 

vigilance, but no matter how hard the war, it is incumbent on those who 

wage it to avoid, so far as is possible to exact an unjust disproportionate 

retribution.” 
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71.3.7. By the same token a remorseless war against doping in sport does not 

require that an athlete’s rights should not be respected in the process 

leading to a finding on the question of guilt or innocence.  In fact, for a 

system of strict liability to be acceptable, there must clearly be a high 

degree of respect for rights including the right to insist that upon strict 

compliance with process. 

72. The introduction to the World Anti-Doping Code : International Standards for Testing : 

January 2012,13 confirms the rationale for the rules that follow and the fact that these are 

mandatory – for athletes and officials – and reads as follows: 

The main purpose of the International Standard for Testing is to plan for 

effective testing, both in competition and out of competition, and to maintain 

the integrity and identity of the samples collected, from the point the 

athlete is notified of the test to the point the samples are transported to 

the laboratory for analysis.   

The International Standard for Testing includes standards for test distribution 

planning, notification of athletes, preparing for and conducting sample 

collection, security/post-test administration and transport of samples … 

The International Standard for Testing, including all annexures, is 

mandatory for all signatories to the Code. 

The World Anti-Doping Programme encompasses all of the elements 

needed in order to ensure optimal harmonisation and best practice in 

international and national anti-doping programmes. …  (The emphasis is 

ours). 

                                                        

13 See Indexed Witness Bundle at page 325 
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73. It is a serious matter for an athlete – particularly one who has chosen athletics as his or her 

career – to found guilty of doping.  The SAIDS Anti-Doping Rules emphasize this and deal 

with proof of doping in Article 3,14 as follows: 

SAIDS has the burden of establishing that an anti-doping rule violation 

has occurred.  The standard of proof shall be whether SAIDS has 

established an anti-doping rule violation to the comfortable 

satisfaction of the hearing panel bearing in mind the seriousness of the 

allegation that is made.  This standard of proof in all cases is greater than 

a mere balance of probability but less than proof beyond a reasonable 

doubt.  (The emphasis is ours.) 

74. The exchange between Ms Hofmeyr and Mr Hattingh during Mr Hattingh’s cross-

examination by Ms Hofmeyr, in this regard is worth repeating15  

“MS HOFMEYR: So you would regard yourself as well familiar, I’m 

sure, with the procedures that govern the entire 

testing process at an event such as the COMRADES? 

MR HATTINGH:  Yes. 

MS HOFMEYR: I suspect then, if you were familiar with those 

processes, you would understand the importance 

for the validity of testing, that there would be 

scrupulous adherence to those procedures in the 

course of an event like the COMRADES.  Would 

you agree with that? 

MR HATTINGH: Yes, I would agree that it’s very important.  

Obviously there are sometimes some deviations 

                                                        

14 See Indexed Witness Bundle at page 156 
15 See Transcript 13 December 2012 at page 16 to 17 
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and the test is - whether it results in a positive test 

or contributing to a positive test or not. 

MS HOFMEYR: And when we talk about its importance, would you 

agree that scrupulous adherence is necessary to 

give integrity to the process, because without 

scrupulous adherence to the procedures there is a 

prospect at a point in time in that process for 

something like contamination, or something like 

an intervention from a third party.  Would you 

agree with that?  

MR HATTINGH: The whole system is designed to prevent that.   

MS HOFMEYR: Indeed, thank you.  That system is also, I would 

suggest - and I assume you would agree, given your 

familiarity with the process – to protect the rights of 

the athlete.  Because we know it is a strict liability 

system, isn’t it? So unless you have strict adherence 

to processes, it would be unfair to an athlete to 

impose a system of strict liability.  Do you agree?  

MR HATTINGH: Yes. 

MS HOFMEYR:  It would follow from that, if there were material 

irregularities in that process, it may well call into 

question the results of a sample test. Would you agree 

with that?  

MR HATTINGH: Not blanket, no, but if there are substantial deviations 

that could lead to a positive result, I would strongly 

agree with that. But obviously one has to look at the 

situation:  Was it material?”  (The emphasis is ours). 
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75. The parties are also in agreement – as they must reasonably be – that in a South African 

context the anti-doping rules – and the interpretation of these rules – must be considered in 

light of the Constitution.  That is so because Chapter 1, Article 2, of the Constitution is in 

the following terms – 

“This Constitution is the supreme law of the Republic; law or conduct 

inconsistent with it is invalid, and the obligations imposed by it must be 

fulfilled.” 

76. In a sporting context the decision in Coetzee v Comitis16 has removed any doubts there 

may have been regarding the application of constitutional principles particularly where one 

is dealing with sportspersons seeking to pursue an occupation or career. 

77. As a result, Chapter 2 – the Bill of Rights – of the Constitution will be of importance when it 

comes to assessing the anti-doping rules and the conduct of those responsible for the 

enforcement of these rules, and of course also Mr Mamabolo’s conduct insofar as that may 

have fallen short of the requirements of the Constitution. 

78. Save in a limited respect – as regards the legality of the charge (and not the rules per se) 

here in the context of the prohibited substance in question – Mr Mamabolo has not 

challenged the constitutionality of the WADA Code or SAIDS Anti-Doping Rules.  What 

Mr Mamabolo’s legal team have rather argued is that these rules must be interpreted with 

due regard for the rights of professional athletes generally and Mr Mamabolo in particular. 

79. The SAIDS legal team do not take issue with this approach, and it is clearly the correct one.  

That is so because Article 39 of the Constitution is in the following terms 

“39. (1) When interpreting the Bill of Rights, a court, tribunal or forum-  

                                                        

16 2001 (1) SA 1254 (C) 
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(a) must promote the values that underlie an open and 

democratic society based on -human dignity, equality 

and freedom; 

(b) must consider international law; and 

(c) may consider foreign law. 

        (2) When interpreting any legislation, and when developing the 

common law or customary law, every court, tribunal or forum 

must promote the spirit, purport and objects of the Bill of 

Rights.” 

80. In an unrelated reported sports arbitration dealing with transfer and registration of 

footballers – and so eligibility – a South African Football Association appointed arbitrator 

had the following to say17: 

“26.7 In dealing with the transferability of players and the interpretation of 

the rules, it is necessary to have regard to certain guiding principles: 

26.7.1 “Work is one of the fundamental aspects of a person’s life … 

an essential component of his or her sense of dignity, self-

worth and emotional wellbeing … highly significant in shaping 

the … psychological, emotional and physical elements of a 

person’s dignity and self-respect.”  Re Wilson & Medical 

Services Commission of British Columbia (1988) 53 DLR (4th) 

171 (BCCA). 

26.7.2 “The rules of a body like this are often said to be a contract.  

So they are indeed in theory.  But it is a fiction … putting the 

fiction aside the truth is that the rules are nothing more or less 

                                                        

17 Amazulu Football Club and Hellenic Football Club (2002) 23 ILJ 2357 (ARB) – see Indexed Witness 
Bundle pages 2368 to 2369 
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than a legislative code – a set of regulations laid down by the 

governing body to be observed by all who are, or become, 

members of the association.  Such regulations, those said to 

be a contract, are subject to the control of the court.  If they 

are in unreasonable restraint of trade they are invalid; see 

Dickson v Pharmaceutical Society …. If they unreasonably 

shut out a man from his right to work, they are invalid … see 

Nagle v Feilden …”  Per Lord Denning in Enderby Town 

Football Club v The Football Association [1971] Ch 591 at 

606. 

The abovementioned case was cited with the approval by Millett LJ, 

as he then was in Stevenage Borough Football Club v The Football 

League Ltd [1997] 9 Admin LR 109 at 115. 

In that case, Millett LJ stated at 116H that in this type of case, “the 

role of the court is essentially supervisory”. 

26.7.3 Coetzee v Comitis & Others 2001 (1) SA 1254 (C); (2001) 22 

ILJ 331 (C).  In this case, the applicant, a professional 

footballer, applied for an order declaring that the NSL’s 

constitution, rules and regulations relating to the transfer of 

professional soccer players whose contracts had terminated 

were contrary to public policy and unlawful and/or 

inconsistent with the provisions of the Constitution of the 

Republic of South Africa (Act 108 of 1996) and therefore 

invalid.  The learned judge criticized a system which treats 

players as goods and chattels who are at the mercy of their 

employer, once their contract has expired.  The learned 

Judge, Traverso J, stated that in her view such rules violated 

the most basic values underlying our Constitution. 
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The Coetzee case dealt with different facts to those with 

which I am presently concerned.  However, the principles 

enunciated in Coetzee are apposite.  If the player was unable, 

by virtue of the rules, to sign with Hellenic in circumstances 

where he was in limbo because neither Ajax nor Stars wanted 

him, such rules are unreasonable, invalid and unenforceable. 

26.7.4 Section 8(2) of the Constitution 1996 provides that: 

“A provision of the Bill of Rights binds a natural or a juristic 

person if, and to the extent that, it is applicable, taking into 

account the nature of the right and the nature of any duty 

imposed by the right.” 

26.7.5 “a profession can only be regulated in a manner which is 

reasonable and in a manner which does not violate the 

constitutional rights of individuals.”  Coetzee at 12691I.” 

81. It is clear that the Constitution is of importance to the interpretation of sporting rules 

particularly where one is faced with a situation in which the career of a professional athlete 

could be placed at risk in consequence of the application of those rules or the determination 

by a tribunal.  In simple terms the Panel will select an interpretation which has regard to the 

Bill of Rights rather than one which does not.  That is of course as it should be. 

82. Properly interpreted the World Anti-Doping Code and the SAIDS Anti-Doping Rules seek – 

in a situation where strict liability is necessary – to limit the risk of innocent victims being 

found guilty by setting out clear guidelines for a panel for SAIDS and/or a panel appointed 

to assess an anti-doping rule violation.  Such an interpretation accords with the 

requirements of the Constitution and has also been the approach of CAS in any event. 

83. The rules the Panel is called upon to interpret and apply – in respect of approach - are to 

be found in Articles 7 and 3 of the SAIDS Anti-Doping Rules.  While the parties are not 

completely ad idem as to the approach the Panel should follow in carrying out this task they 
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are in agreement that the Panel should – because SAIDS was itself precluded from 

carrying out an Article 7 assessment – consider the requirements of Article 7 and whether 

these were met in this case, as well as those dealt with in Article 3. 

84. In summary, what that means is the following: 

84.1. Article 7 deals with SAIDS’ responsibility to conduct what is termed an initial review.  

Article 7.318 reads as follows: 

“7.3 Adverse Analytical Findings 

7.3.1 Initial Review 

7.3.1.1 Upon receipt of an Adverse Analytical Finding, 

SAIDS shall review for any irregularity all of the 

documentation relating to the Sample Collection 

Session (including the Doping Control Form, 

Doping Control Officer Report and other Records), 

and the laboratory analysis. 

7.3.1.2 If there are any irregularities in the documentation, 

SAIDS shall determine whether the irregularity can 

be considered to undermine the validity of the 

Adverse Analytical Finding. 

7.3.1.3 If irregularities are reasonably considered to 

undermine the validity of the Adverse Analytical 

Finding, SAIDS shall declare the test result void. 

7.3.1.4 If a test is declared void due to an irregularity, it is 

recommended that SAIDS schedule an additional test 

on the Athlete at a later time. 

                                                        

18 See Indexed Witness Bundle page 165 
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7.3.1.5 If SAIDS declares a test result void, it shall 

immediately inform the Athlete, the Athlete’s 

International Federation, National Sporting Federation 

and WADA.”  (The emphasis is ours). 

85. The SAIDS legal team are of the view that the Article 7 assessment should be carried out in 

a rolled up fashion along with the Article 3 assessment of whether or not SAIDS have met 

the burden imposed upon them by Article 3.  Whilst it may not be particularly important to 

the parties, for the Panel it is difficult to approach the matter in this way.  This is because 

the SAIDS Anti-Doping Rules clearly contemplate a situation in which the Article 7 initial 

review ends the process should it be determined by SAIDS that there are irregularities in 

the documentation which are reasonably considered to undermine the validity of the 

adverse analytical finding. 

86. Put differently, had SAIDS come to this view when the initial review was carried out, 

charges would not have been preferred against Mr Mamabolo and the Panel would not 

have been convened.  In view of certain shortcomings in the process that was followed, this 

initial review – the parties agree – could not properly be carried out, and consequently the 

Panel is required to draw its own conclusions regarding the documentation and whether or 

not the irregularities which are common cause or have been established, can reasonably 

be considered to undermine the validity of the adverse analytical findings. 

87. If the review by SAIDS does not result in a test result being declared void, such a matter 

would be referred to a panel for determination.  In any such proceedings Article 3 has 

application.  It is perhaps worth citing Article 3 in its entirety due to its importance in this 

matter19. 

“3. Burdens and Standards of Proof 

                                                        

19 See Indexed Witness Bundle pages 156 to 157 
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SAIDS has the burden of establishing that an anti-doping rule 

violation has occurred.  The standard of proof shall be whether 

SAIDS has established an anti-doping rule violation to the 

comfortable satisfaction of the hearing panel bearing in mind 

the seriousness of the allegation that is made.  This standard of 

proof in all cases is greater than a mere balance of probability 

but less than proof beyond a reasonable doubt.  Where these 

Anti-Doping Rules place the burden of proof upon the Athlete or 

other Person alleged to have committed an anti-doping rule 

violation to rebut a presumption or establish specified facts or 

circumstances, the standard of proof shall be by a balance of 

probability, except as provided in Articles 10.4 and 10.6 where 

the Athlete must satisfy a higher burden of proof. 

[Comment to Article 3.1:  This standard of proof required to be met by 

SAIDS is comparable to the standard which is applied in most countries to 

cases involving professional misconduct.  It has also been widely applied by 

courts and hearing panels in doping cases. See, for example, the CAS 

decision in N., J., Y., W. v. FINA, CAS 98/208, 22 December 1998.] 

3.2 Methods of Establishing Facts and Presumptions 

Facts related to anti-doping rule violations may be established by any 

reliable means, including admissions. The following rules of proof 

shall be applicable in doping cases: 

[Comment to Article 3.2: For example, SAIDS may establish an anti-doping 

rule violation under Article 2.2 (Use or Attempted Use of a Prohibited 

Substance or Prohibited Method) based on the Athlete’s admissions, the 

credible testimony of third Persons, reliable documentary evidence, reliable 

analytical data from either an A or B Sample as provided in the Comments to 
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Article 2.2, or conclusions drawn from the profile of a series of the Athlete’s 

blood or urine Samples.] 

3.2.1 WADA-accredited laboratories are presumed to have 

conducted Sample analysis and custodial procedures in 

accordance with the International Standard for Laboratories.  

The Athlete or other Person may rebut this presumption by 

establishing that a departure from the International Standard 

occurred which could have reasonably caused the Adverse 

Analytical Finding.  If the Athlete or other Person rebuts the 

preceding presumption by showing that a departure from the 

International Standard occurred which could have reasonably 

caused the Adverse Analytical Finding, then SAIDS shall 

have the burden to establish that such departure did not 

cause the Adverse Analytical Finding. 

[Comment to Article 3.2.1: The burden is on the Athlete or other Person to 

establish, by a balance of probability, a departure from the International 

Standard that could reasonably have caused the Adverse Analytical Finding. 

If the Athlete or other Person does so, the burden shifts to SAIDS to prove to 

the comfortable satisfaction of the hearing panel that the departure did not 

cause the Adverse Analytical Finding.] 

3.2.2 Departures from any other International Standard or 

other anti-doping rule or policy which did not cause an 

Adverse Analytical Finding or other anti-doping rule 

violation shall not invalidate such results. If the Athlete 

or other Person establishes that a departure from 

another International Standard or other anti-doping rule 

or policy which could reasonably have caused the 

Adverse Analytical Finding or other anti-doping rule 
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violation occurred, then SAIDS shall have the burden to 

establish that such a departure did not cause the 

Adverse Analytical Finding or the factual basis for the 

anti-doping rule violation. 

3.2.3 The facts established by a decision of a court or professional 

disciplinary tribunal of competent jurisdiction which is not the 

subject of a pending appeal shall be irrebuttable evidence 

against the Athlete or other Person to whom the decision 

pertained of those facts unless the Athlete or other Person 

establishes that the decision violated principles of natural 

justice. 

3.2.4 The hearing panel in a hearing on an anti-doping rule 

violation may draw an inference adverse to the Athlete or 

other Person who is asserted to have committed an anti-

doping rule violation based on the Athlete or other Person’s 

refusal, after a request made in a reasonable time in advance 

of the hearing, to appear at the hearing (either in person or 

telephonically as directed by the tribunal) and to answer 

questions either from the tribunal or from SAIDS asserting the 

anti-doping rule violation. 

[Comment to Article 3.2.4: Drawing an adverse inference under these 

circumstances has been recognized in numerous CAS decisions.]  (The 

emphasis is ours). 

88. The rules of direct relevance to this matter are consequently Article 7.3.1; and/or Articles 

3.1 read with Article 3.2.2.  Article 3.2.1 is of some assistance when it comes to the 

interpretation of Article 3.2.2 but the rule of direct application when it comes to assessing 

the effect of a departure from a standard is set out in Article 3.2.2. 
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89. How is it that SAIDS would satisfy itself for purposes of Article 7 that the documentation in 

relation to the sample collection is in order, or if not in order, any irregularities can be 

considered to undermine the validity of the adverse analytical finding?  The answer is 

contained in the Article.  SAIDS will “review for irregularity all of the documentation 

relating to the Sample Collection Session (including the Doping Control Form, 

Doping Control Officer Report and other Records) and the laboratory analysis.”  (Once 

again we have added the emphasis). 

90. Assuming the matter proceeds to a hearing how would a panel, faced with a guilty plea, be 

comfortable satisfied that an anti-doping violation has been established?  The SAIDS 

review, and the documents considered, would be a very important part of this assessment.  

Put differently, if SAIDS was able to show scrupulous, or at least substantial, compliance 

with the WADA and SAIDS documents that would go some significant way to satisfying a 

panel. 

91. In both tests reasonableness will be of importance – so that an irregularity in documentation 

which is of minor importance (the misspelling of a name, an incorrect digit in identity 

number, for example) would not reasonably vitiate the validity of the adverse analytical 

finding for SAIDS or make a panel uncomfortable.  There must consequently be a scale of 

sorts where on the one hand minor irregularities are trumped by the need to wage the war 

against doping; while on the other there will be irregularities which place doubt on the 

process as a whole and cannot be relied upon. 

92. It seems clear that the processes and procedures laid down by WADA and SAIDS must be 

important.   The notion of non-compliance with rules as having no importance as long as 

the correct outcome is arrived has received short thrift in South African law in different 

contexts.  The point is well made in Mr Mamabolo’s Heads of Argument and will not be 

repeated.  In most instances processes and procedures have a value of their own but here, 

where strict liability is in issue, they mean much more than that. 

93. If that were not so talk of respecting the rights of athletes and of safeguards against unjust 

findings of guilt and/or sanctions would mean little.  It is not just a question of having regard 
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to the athlete in question’s rights – although that is important of course – it is a situation in 

which SAIDS – an organ of State – and a body responsible for the war against doping is 

trying to focus on the participants in the war. 

94. It is not helpful to simply have findings of guilty, no matter what the circumstances, in the 

hope that this will send a clear message to wrongdoers.  In all probability it would be 

counter-productive as the message that would be conveyed is that the process is so 

arbitrary that one may as well dope because there is a good chance of a guilty finding 

whether one does that or not. 

95. These principles have been enunciated with great clarity and persuasive force in 

Mr Mamabolo’s Heads of Argument with reference to decisions of the Constitutional Court, 

Supreme Court of Appeal, and High Court.  The content of the Heads of Argument not be 

repeated here to avoid prolixity.  Suffice it to say that these decisions and the principles 

referred to are not at odds with the founding principles of WADA and SAIDS or the 

approach of CAS. 

96. A war against doping does not mean that any less regard should be had to the fundamental 

rights of athletes.  The aim is to ensnare the guilty and punish them adequately.  It is not to 

have a situation in which very little matters but guilty findings in each and every case where 

there is a hint of impropriety on the part of an athlete but a complete disregard of the very 

processes and procedures put in place by WADA and SAIDS in respect of anti-doping 

procedures at events such as Comrades. 

97. In addition to the WADA Code and the SAIDS Anti-Doping Rules, SAIDS produced a 

doping control manual which the SAIDS legal team described as not much more than a 

guideline which is really there for the assistance of SAIDS’ personnel in carrying out their 

responsibilities.20  The problem with this approach is that the manual implements 

                                                        

20 See Indexed Witness Bundle pages 222 to 280 
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requirements and processes that are contemplated and dealt with in the World Anti-Doping 

Code21. 

98. The World Anti-Doping Code expressly states that the document is mandatory for all 

signatories to the Code and it seems clear that the SAIDS manual is the local – i.e. South 

African – document in respect of the processes not expressly dealt with in the SAIDS Anti-

Doping Rules.  The manual captures much that is required by the World Anti-Doping Code.  

It is clearly more than a guideline. 

99. Even if we are wrong in this regard the mandatory requirements of the World Anti-Doping 

Code must, in any event, be complied with.  The irregularities which occurred at Comrades 

2012 infringe that document to much the same degree as they do the SAIDS manual.  It is 

thus clear that there were irregularities at Comrades 2012 – and whatever the 

consequences for Mr Mamabolo – they were serious. 

100. Just as these documents record the responsibilities that are placed upon athletes and the 

manner in which guilt in respect of an anti-doping rule violations are established they also 

set clear standards for testing and focus on planning, notification, preparation for sample 

collection, conducting sample collection, and post-test administration.  This is not a 

limitation placed upon the war against doping – it is part of it. 

101. The Court of Arbitration for Sport has dealt with a matter analogous to this one22 – albeit 

that it focussed on slightly different provisions to those in question here.  The case, which 

also involved a South African athlete had a somewhat convoluted procedural history but in 

the end CAS had the following to say of relevance to this matter (the report has some 

strange grammar and spelling but is rendered as it appears): 

85. The dispute submitted to this Panel concerns, in its merits, the 

challenge brought by Mr Thys to the ASA Decision and to the finding 

                                                        

21 See Indexed Bundle pages 320 to 437 
22 World Anti-Doping Agency (WADA) v Gert Thys, Athletics South Africa (ASA) and South African Institute 
for Drug Free Sport (SAIDS) CAS 2011/A/2435 at pages 19 and 22 
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that he had committed an antidoping rule violation.  This matter has 

already been considered by another CAS Panel, in CAS 

2009/A/1767, Thys v. Athletics South Africa, which lead to the 1767 

Award.  Documents relating to such proceedings have indeed been 

lodged by the First Respondent also in this arbitration.  In the file of 

the current arbitration, in addition, also the audio-recording of the 

hearing in CAS 2009/A/1767 was admitted.  This Panel has therefore 

considered, together with the parties’ submissions and productions 

before it, also that material.  The following considerations, even 

though largely corresponding to reasoning followed in CAS 

2009/A/1767, are in any case the result of an independent review of 

the facts and the law made by this Panel. 

86. As a first point, the Panel remarks that an anti-doping rule 

violation has been established, since the results of the analyses 

conducted by the DCC are positive and show the presence of a 

prohibited substance or its metabolites or markers in Mr Thys’ 

body tissues or fluids.  Such finding is undisputed. 

87 As a result, the burden shifts to Mr Thys to demonstrate that 

there was a departure from the ISL in order to rebut the 

presumption that the analyses were conducted in accordance 

with prevailing and acceptable standards of scientific practice.  

Mr Thys has to prove that a departure from the ISL has occurred 

in accordance with Rule 33.4(a) of the IAAF ADR or of Article 

3.2.1 of the SAIDS ADR.  This is the second point to be 

examined by the Panel. 

88. Mr Thys contested the validity of the analyses claiming that the 

analyst, who did the analysis of the “B” sample, had also been 
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involved in the “A” sample analysis, in violation of ISL 

5.2.4.3.2.2. 

89. The Panel notes that it is undisputed that Mr Young Dae Cho 

performed the screening procedure (First Respondent’s Exhibit 1: p. 

2), and that Mr Young Dae Cho performed also the confirmation 

procedure (First Respondent’s Exhibit 2: p.2).  The Aliquot Chain of 

Custody Documentation of the “A” sample analysis … and the Aliquot 

Chain of Custody Documentation of the “B” sample analysis … then, 

show the identical ID code and signature of Mr Young Dae Cho.  The 

findings in the 1767 Award that Mr “Young Dae-Cho has done the 

quantitative GCMS” of the “A” sample and “the qualitative was done 

by Dr. Man-Ho Choi”, while for the “B” sample “Young-Dae Cho 

started the confirmation” and “the qualitative analysis was done by 

GCHRMS by Dr. Man-Ho Choi” have not been in any way challenged 

in the current arbitration. 

90. In light of these circumstances this Panel confirms that a 

departure from ISL 5.2.4.3.2.2, since the same analyst performed 

most of the steps involved in the “A” and the “B” sample 

analytical procedure, beyond the limits set by the ISL. 

91. As a result of such finding, the burden shifts to ASA and/or 

SAIDS to demonstrate according to Rule 33.4 of the IAAF ADR 

or Article 3.2 of the SAIDS ADR that this departure from the ISL 

did not undermine the validity of the adverse analytical finding.  

This is the third point that the Panel has to consider, taking in 

mind that, according to Rule 33.2 of the IAAF ADR and Article 

3.1 of the SAIDS ADR, SAIDS has the burden to prove such fact 

“to the comfortable satisfaction of the relevant hearing body”, 
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which “standard of proof is greater than a mere balance of 

probability”. 

92. In such respect, the Panel notes that, at the CAS hearing in CAS 

2009/A/1767 proceedings, Dr Black, an experienced scientist 

regarding doping analyses and familiar with the requirements of 

the ISL, testified that the purpose of ISL 5.2.4.3.2.2 “is to ensure 

the integrity of the testing process”, especially if “an analyst 

has an improper understanding of the status or has actually 

patent error in the A sample testing that they would not then 

replicate the error in B sample test”.  In addition, Dr Black 

pointed out the importance of having “a complete second 

opinion of the analysis conducted” and “to have some 

insurance internally that there would be no bias introduced in 

the B sample test”.  Dr Black stated that even if “A” sample 

analysis and “B” sample analysis came to the same result, this 

didn’t per se reverse the conclusion to be drawn from the 

departure of ISL, thus curing the non-compliance with the ISL. 

93. Although ISL 5.2.4.3.2.2 has since been removed, this does not 

affect the decision in question.  Based on Dr Black’s indications in 

CAS 2009/A/1767, undisputed in the current arbitration, the Panel is 

convinced that ISL 5.2.4.3.2.2 was not a mere formal rule to regulate 

the process of testing in the laboratories or a mere technicality, but 

was a part of the ISL for good reason to protect the athlete from 

possible errors, mistakes and dishonesty.  It is not up to the Panel to 

adopt the change that has been made in the meantime, but to apply 

the rule being in force at the time of the testing. 

94. The scientific accuracy of the testing results does not 

automatically prove the negative fact that the departure from the 
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ISL did not undermine the adverse analytical finding.  If one 

accepts this argument, the integrity of the testing process 

would lose all importance.  The laboratories would be free to 

ignore any standards as long as they manage to achieve similar 

results.  In the same way, the honesty of the analysts, which the 

Panel has no reason to doubt, does not exclude errors or 

mistakes by accident during the testing process and therefore 

can be neglected in assessing the compliance of the rule. 

95. Previous decisions have dealt with the issue of the 

consequences of noncompliance with ISL 5.2.4.3.2.2: 

i. in CAS 2006/A/1119, UCI v. Landaluce, award of 19 December 

2006 … the Panel, with respect to facts almost identical to this 

case, exonerated the athlete and stated the following about 

the consequence of a violation of said ISL Rule: 

“It was not demonstrated that this was not at the origin of the 

adverse finding, nor that it was.  It was however incumbent 

upon the UCI, according to article 18 of the UCI Anti-Doping 

Rules, to demonstrate that the departure from the ISL was not 

at the origin of the adverse finding, but this was not done.  

The UCI merely indicated in this appeal brief that: ‘And even if 

there had been a departure – quod non – this couldn’t have 

led to the adverse analytical finding, unless it is established 

that [the analyst] committed an error which caused the 

adverse analytical finding, quod non.’  Also during the 

hearing, the UCI simply noted: ‘As for the departures from the 

ISL which were brought up, I believe I can conclude that if 

they had took place, they are not significant and certainly not 

at the origin of the result.’  It was indeed for the UCI to 
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demonstrate that the failure to meet point 5.2.4.3.2.2 of the ISL 

was not at the origin of the adverse finding.  To the extent that 

the UCI did not succeed in doing so, the Panel’s only possible 

conclusion is to exonerate Mr Landaluce”; 

ii. in the case decided by an American Arbitration Association 

CAS Panel in USADA v. Jenkins (AAA No. 30 190 0019907, 

award 25 January 2008 … the individual who had prepared the 

“B” confirmation analysis was also involved in the “A” 

sample analysis.  In Jenkins, USADA presented detailed 

scientific opinions that the violation of ISL 5.2.4.3.2.2 did not 

cause the adverse analytical finding, but the Panel came to 

the same conclusion as in Landaluce, stating the following 

about the proper understanding of the rule: 

“On its face, ISL 5.2.4.3.2.2 clearly forbids an analyst who 

performs the “A” sample analysis from performing the “B” 

sample analysis:  ‘A different analyst must perform the “B” 

analytical procedure’… Nevertheless, controversy arose 

during the course of the proceeding in respect of the meaning 

of the term ‘analytical procedure’ and, more broadly, the 

proper interpretation of the standard for the purpose of 

identifying conduct which would amount to a violation of this 

standard.  ‘Analytical procedure’ is not defined … However, 

two observations must be made.  First, the singular use of the 

term ‘analytical procedure’ (i.e., as opposed to ‘analytical 

procedures’) suggests that, to the extent that an analytical 

procedure is composed of several steps, the drafters 

intended that an analyst involved in any step of the “A” 

sample analytical procedure must not perform any step of the 

analytical procedure on the “B” sample … Second, the 
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drafters have set out a closed list of steps that analysts are 

involved in the “A” sample analysis may also perform on the 

“B” sample analysis: instrumental set up and performance 

checks, and the verification of results.  There is no basis on 

the face of the standard to import other activities into this list 

of acceptable areas of overlap”. 

96. Having carefully reviewed the facts of this case, the Panel finds 

that ASA and/or SAIDS have not satisfied the burden, according 

to the standard set by Rule 33.4(a) of the IAAF ADR and Article 

3.1 of the SAIDS ADR, to demonstrate that the departure from 

ISL 5.2.4.3.2.2 did not undermine the validity of the adverse 

analytical finding.  The Panel is convinced that it is almost 

impossible to prove a negative fact, but nevertheless ASA and 

SAIDS have not presented anything that could lead this Panel to 

state that they have met their burden of proof.”  (The emphasis is 

ours). 

102. There are certain distinguishing features between the Thys decision and the case of 

Mr Mamabolo.  In Mr Mamabolo’s case, the circumstances of the sample collection process 

are such as to cause some doubt to be placed on whether or not the samples that were 

tested were in fact those of Mr Mamabolo.  This issue caused heated debate between the 

legal teams of the parties, as SAIDS were of the view that Mr Mamabolo’s legal team were 

reneging on the agreements reached as regards what was and was not in dispute.  

Mr Mamabolo’s legal team disputed this and pointed to the terms of the agreement and the 

discussions preceding the agreement, which excluded the process of sample collection and 

delivery for testing. 

103. It is not necessary for the Panel to resolve this difficulty in view of the conclusions reached.  

What is clear from the Thys decision and the other CAS decisions referred to is that 

process is important.  The particular rule referred to in that case was a rule impacting on 
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what transpired at an approved laboratory.  In that regard, the rule which required separate 

analysts to deal with the “A” and “B” sample was to ensure the integrity of the testing 

process.   

104. SAIDS Anti-Doping Rule 3.2.1 deals with the approach in relation to accredited 

laboratories.  There, there is a presumption that the procedures followed accord with the 

relevant standards.  An athlete wishing to challenge the procedures must rebut this 

presumption by establishing a departure from these standards, which could reasonably 

have caused the adverse analytical finding.  It is only where this presumption is rebutted 

that the burden of proof shifts to SAIDS to establish that such departure did not cause the 

adverse analytical finding. 

105. If anything, when it comes to SAIDS Anti-Doping Rule 3.2.2, no presumption is specifically 

referred to and the burden on an athlete may conceivably be a lighter one.  However, it 

remains the case that an athlete must establish a departure from a standard which could 

reasonably have caused the adverse analytical finding or other anti-doping rule violation. 

106. A very similar approach is consequently mandated and certainly not one which requires 

lesser attention to standards.  If anything, the reference to a presumption in the case of 

accredited laboratories shows appreciation for the fact that these laboratories would have 

been formally accredited by WADA and can and should be expected to comply with levels 

of compliance above and beyond what could be expected of other institutions or persons. 

107. On the question of establishing that a departure from a standard could reasonably have 

caused an adverse analytical finding, the Thys decision in effect confirms the approach 

recognised in South African law.  To repeat the contentions set out in Mr Mamabolo’s 

heads of argument23 - 

“A question that arises, however, is what an athlete must do to establish a 

link between a deviation from the rules and an adverse analytical finding.  

                                                        

23 Heads of Argument page 17 at 3.5 
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This is plainly not a matter of actual proof.  That would ordinarily be 

impossible.  This is because courts of law (and tribunals), do not equate 

proof with scientific proof.  Instead, the matter is one of reasonable 

hypothesis.  What the athlete is required to do is to show that, as a matter of 

hypothesis, the adverse analytical finding could have resulted from the 

departures from the prescribed procedure for sample collection.”24 

APPLYING THE TESTS THE PARTIES AGREE ARE APPLICABLE IN THIS MATTER 

108. The First Test: 

108.1. The first question that arises relates to the SAIDS review – which could not 

effectively take place because of the failure to provide valid and proper 

documentation in respect of Comrades 2012.   

108.2. Had SAIDS received documentation evidencing what took place at Comrades 2012 

it would have and understood from this documentation that:- 

108.2.1. The magnitude of Comrades and the lack of sufficient trained and 

accredited SAIDS personnel meant that most athletes were not 

chaperoned by SAIDS officials but rather by Comrade appointed 

individuals; 

108.2.2. No investigations were carried out as to whether the chaperones on the 

day – SAIDS or Comrades appointed – had any conflicts of interest that 

excluded them from the event or perhaps dealing with particular 

athletes; 

108.2.3. Certain functions were carried out by persons who did not have the 

appropriate accreditation for the function on question; 

                                                        

24 CF Lee v Minister for Correctional Services (Treatment Action Campaign & Others as Amici Curiae) 2013 
(2) BCLR 129 (CC) at paragraphs 55 to 57 
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108.2.4. Arrangements between Comrades and SAIDS were such that SAIDS did 

not have control of the finishing area – where athletes completed the 

race – this being the reason for Mr Hattingh’s role in watching athletes in 

this area.  This caused a delay in the notification of athletes which was 

exacerbated by the shortage of SAIDS chaperons able to notify on the 

day; 

108.2.5. Mr Mamabolo completed Comrades 2012 at approximately 11:01.  

According to the athlete log form and the doping control form completed 

on the day, he was only notified at 11:25 that he had been selected for a 

drug test. 

108.2.6. In fact despite finishing Comrades 2012 in first position, he was only 

notified last that he had been selected for a drug test.  In this period he 

appears to have been provided with at least one unsealed drink; 

108.2.7. When Mr Mamabolo was notified – SAIDS says this was by Ms Von 

Finckenstein – he was not informed of his rights and responsibilities 

once notified and he was also not provided with the notification copy of 

the doping control form, as he should have been. 

108.2.8. After he was notified Mr Mamabolo was not chaperoned by Ms Von 

Finckenstein or any SAIDS chaperone.  Due to the shortage of 

chaperones this responsibility was left to Mr Padayachee who only 

assumed it sometime after Mr Mamabolo was notified.  In this period 

Mr Mamabolo was provided with another unsealed drink; 

108.2.9. The various forms relating to particular athletes that required completion 

– in general at Comrades 2012 and with particular reference to 

Mr Mamabolo – did not record the true facts; omitted to record 

information that was clearly important – such as the fact that 

Mr Mamabolo had consumed two, or perhaps three, unsealed drinks – 
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the correct times when steps were taken; and did not even reflect the 

correct persons as carrying out the functions recorded as having taken 

place; 

108.2.10. There was little control over the Doping Control Station as regards who 

entered it, when, the reasons for athletes leaving and returning (in at 

least one instance this occurred with an athlete being tested); and the 

record keeping in this regard was misleading and unhelpful to anyone 

seeking to understand what happened or perhaps investigate a 

particular matter. 

108.3. The question is whether SAIDS would, in such circumstances, have come to the 

view that the irregularities should reasonably be considered to undermine the 

validity of the adverse analytical finding or not.  If it did come to this conclusion 

SAIDS would have declared the test void in terms of Article 7.3.1.4 of the SAIDS 

Anti-Doping Rules. 

108.4. Mr Lubbe SC conceded, when questioned, that had SAIDS been aware of the 

nature and extent of the irregularities, it is possible that SAIDS would have come to 

the conclusion that the validity of the adverse analytical finding had been called into 

question and should be declared void. 

108.5. SAIDS could quite clearly not come to this conclusion without full and proper 

information, including appropriately completed and correct doping control forms, a 

complete and adequate doping control officer report, and other records.  These 

records, if correctly completed, would have revealed all of the shortcomings listed 

above. 

108.6. At a general level it seems clear that SAIDS would have come to the conclusion that 

there was indeed systemic failure at Comrades 2012.  It is difficult to see how any 

other conclusion can be drawn from the shortcomings which are common cause 

between the parties.  In addition SAIDS would have understood that Mr Mamabolo 
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himself had been provided with at least two, and perhaps three, unsealed bottles of 

Energade which he had consumed after completing the race. 

108.7. As Mr Lubbe SC put it, had SAIDS been aware of this, the first question that would 

have been asked – and in fact should have been asked on the day – is where these 

bottles of Energade had come from – perhaps Mr Mamabolo should have been 

asked about them – or the persons who provided them - and one should not have 

been left in a situation in which it was unclear what the answers to these questions 

were. 

108.8. The importance of this issue, particularly in view of the nature of MHA; the absence 

of any conflict of interest scrutiny (or even just the presence of accredited officials at 

appropriate stages) means that even just on this basis, if these matters were not 

adequately addressed, it must be the case that they call into question the validity of 

the adverse analytical finding. 

108.9. This is certainly the case if one adds to this the fact that Mr Mamabolo was not 

notified of his rights and obligations – and here it is not sufficient to say that he had 

been tested before – particularly when he had only just crossed the finishing line 

first in Comrades 2012, and would be in the state of exhaustion that Mr Fordyce 

explained.  Quite apart from being told of his rights and responsibilities, he was not 

treated with the degree of formality one would have expected.  Formality here 

meant something because it would ensure that he appreciated he was going to be 

tested and should be careful about consuming anything save it that came from the 

SAIDS’ fridge. 

108.10. In summary, the circumstances applicable to Mr Mamabolo himself, taken 

together with the systemic failure which was of application generally at Comrades 

2012, would almost certainly have resulted in SAIDS coming to the view that the 

validity of the adverse analytical finding had been undermined.  SAIDS should 

certainly reasonably have come to such a view if any regard is to be given to the 
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importance of the SAIDS Anti-Doping Code and the SAIDS manual, as well as the 

rights of athletes. 

108.11. Consequently, and after all the evidence has been heard, the view of the 

Panel is that the test in respect of Mr Mamabolo is void.  It cannot be relied upon, 

and while the application for cessation was not one the Panel felt comfortable 

granting at the particular stage of the proceedings when it was sought, the Panel is 

of the view that the grounds for bringing an end to the proceedings are present. 

109. The Second Test: 

109.1. The second question – assuming the Panel to be incorrect insofar as the Article 7 

test is concerned - is whether the Panel is comfortably satisfied that SAIDS has 

established an anti-doping rule violation with particular reference to Article 3.2.2. of 

the SAIDS Anti-Doping Rules.  On this score, it may be the case that the difference 

between the parties as regards Mr Mamabolo’s sample brings into focus a prior 

question than that dealt with by Article 3.2.2.  That prior question would be whether 

or not the sample that was tested was in fact that of Mr Mamabolo. 

109.2. The Panel has not dealt with this issue due to the finding made as regards Article 

3.2.2.  To make a finding on this score requires the Panel to apply a very similar test 

to that dealt with in the Thys case.   In other words, are the departures – those 

which are common cause and those which have been established by Mr Mamabolo 

– such as to result in a finding by the Panel that these could reasonably have 

caused the adverse analytical finding? 

109.3. The systemic failure referred to above has equal application on this score.  For a 

panel to be comfortably satisfied, it must clearly understand that there has been 

sufficient application of the principles laid out in the relevant WADA and SAIDS 

prescripts to remove concerns relating to matters such as conflict of interest, the 

imbibing after notification of prohibited substances in error, reporting of what has 
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been imbibed, and so on, to remove concerns of contamination as a result of these 

issues. 

109.4. It is interesting in this regard that in response to a question why it was that SAIDS’ 

officials – Ms Von Finckenstein in particular – completed forms when they had not 

performed the functions required of them – the answer given was that Comrades 

chaperones had not been trained and/or did not understand how to complete forms. 

109.5. That is precisely the point.  The difficulty is that it is no answer to that problem to 

pretend that SAIDS’ chaperones are performing functions which they did not 

perform.  The answer is either to ensure that there are sufficient SAIDS’ accredited 

chaperones or at very least to record what actually took place, so that SAIDS could 

in due course carry out its assessment in terms of Article 7. 

109.6. For present purpose, what is important is that there is clearly an appreciation on the 

part of SAIDS – and Mr Hattingh’s evidence demonstrates this – that while certain 

minor shortcomings may be acceptable, irregularities of the nature that emerge in 

these proceedings cannot be. 

109.7. In addition, Mr Mamabolo testified that when he entered the Doping Control Station, 

the procedures that should have applied were not.  So, for instances, Mr Zwane 

handled the container in which Mr Mamabolo’s urine sample had been placed.  The 

bottles into which the “A” and “B’ samples were then decanted, were also put on the 

table rather than chosen by Mr Mamabolo.   

109.8. These matters may seem unimportant.  They are clearly not because if they were, 

they would not be dealt with in the WADA Code and the SAIDS manual.  Where 

strict liability is in issue, there is a far greater need to ensure that processes such as 

these are scrupulously complied with.  But for the Panel the point is that we need to 

be comfortable, we do not need to be concerned about what the effect of touching 

containers might be, the effect of handling other containers and substances; and 

where particular bottles came from. 
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109.9. As CAS said in the Thys case this is precisely why the processes are laid out as 

they are.  It is not that there is a belief that an individual involved in the process has 

committed misconduct or that the Panel can point to a particular irregularity as the 

one that caused the adverse analytical finding.  We should not have to concern 

ourselves with these issues particularly where the requirements of WADA and 

SAIDS are clear; they are there for a reason; and they have not been complied with. 

109.10. That is so generally and where one is dealing with a substance such as 

MHA, it is abundantly clear that a panel would never be comfortably satisfied that 

there has not been contamination or at least consider that one of these 

shortcomings could reasonably have caused the adverse analytical finding with a 

substance such as this.  To be comfortably satisfied in these circumstances would 

require the Panel to ignore concerns that reasonably arise from the provision of 

opened bottles of Energade that are not accounted for; from handling of containers; 

from the entry and exit of all sorts of people into the Doping Control Station; and 

from the fact that we have no idea what training – or in many cases even who – the 

persons who assumed many anti-doping responsibilities on the day were. 

109.11. As a result, and as contemplated in Articles 3.2.1 and 3.2.2 – and as dealt 

with in the Thys case – the burden to establish that the departure did not cause the 

adverse analytical finding shifts to SAIDS.  SAIDS has not attempted to climb that 

hurdle. 

CONCLUSION AND FINDINGS 

110. As in Puerta this is not a case which threatens the war against doping.  It is an exceptional 

case –it will not be repeated and it need not be – and the war against doping cannot 

conceivably mean that despite facts Mr Mamabolo should be an innocent victim in of the 

war. 

111. The application for cessation of the proceedings succeeds.  The test results in respect of 

Mr Mamabolo are declared void. 
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112. In any event, the departures from the international standards and/or other anti-doping rules 

that took place at Comrades 2012 could reasonably have caused the adverse analytical 

finding in respect of Mr Mamabolo. 

113.  Consequently Mr Mamabolo is not guilty of the charges preferred against him. 

Dated at SANDTON on 02 May 2013 

 

Michael Murphy 

Chairperson 

 


