
© Webber Wentzel 2012

Corporate Governance
South African Institute for Drug Free Sport

Adam Pike

JUNE 2012



Introduction to the concept of governance

Corporate governance is "the system by which Corporations are directed and 

controlled" (Cadbury Committee, 1992). 

“Corporate governance is concerned with holding the balance between economic and 

social goals and between individual and communal goals . . . the aim is to align as 

nearly as possible the interests of individuals, corporations and society.”

Sir Adrian Cadbury

Corporate Governance Overview, 1999

World Bank Report



… the concept of governance

The conceptual purpose of corporate governance seeks to balance and adjust the

relationships among the stakeholders involved in a Corporation to ensure that the

goals for which the Corporation is convened are achieve to the stakeholders’ equitable

satisfaction.

In ordinary Corporations, the stakeholder groups are:

• shareholders – sponsors and sportsmen and sportswomen

• debt-holders and creditors – lender and donors

• suppliers – service providers

• regulators – SARS – PBO Status – Tax Exempt Status

• customers and communities affected by the Corporation's activities - charities 

• internal stakeholders, including 

• board of directors

• management and

• other employees. 



The “licence to do business”

• In conducting our respective businesses or professions, all of us are required to 

comply with:

• certain legal requirements;

• things that are not found in legislation, rules or codes. 

• The latter is difficult to define and is probably best described with reference to the 

activities and stakeholders of the business in question across its full value chain.

• Collectively one can describe this as the pre-conditions an enterprise requires to 

have in place or satisfy in order to obtain and maintain the so-called “licence to do 

business”.



The “licence to do business” (cont)…

• So, for example, in the case of a bank, a bank must attend to and/or satisfy the 

following things:

• maintaining public trust;

• taking of deposits;

• safeguarding assets: 

• custodial functions;

• physical and electronic transfer of monies;

• underpins the integrity of the financial system;

• provider of employment and supporter of communities;

• various stakeholders (customers, suppliers, shareholders,   communities, 

government and regulators).



The “licence to do business” (cont)…

• Directors are the chief custodians of the “licence to do business”.

• They principally preserve the “licence to do business”:

• by acting in the best interest of the Corporation in question;

• complying with an appropriate corporate governance framework;

• providing leadership across the organisation.

• If the directors fail on any of these issues, they will impair the “licence to do 

business”.



Common law

The common law is a body of law developed incrementally by judges. The common 
law is embodied in judicial decisions handed down by judges, jurists and law givers 
over centuries. 

It is a rich source of guidance in matters of corporate governance, especially as it was 
developed in relation to trusts in English law and fideicommissum in Roman Law. 

The law of delict and tort, which has its principles embodied in common law, also 
developed notions of reasonableness, the reasonable man and how to determine 
whether the actions of one person, which caused loss to another was wrongful, with 
reference to reasonableness. 

Fiduciary Duties flow from the law of trust and fideicommissum.

Duties of Care and Skill flow from principles of delict and tort. 



Fiduciary Duties

Fiduciary duties arise when one party has relinquished his own self-interest and 

agreed to act solely on behalf of the other party. Fiduciary duties regulate the conduct 

of persons who administer the property and affairs of others.

Trust property

A fiduciary duty is a legal or ethical relationship of confidence or trust between two or 

more parties. Typically, a fiduciary prudently takes care of money or property for 

another person.

• fiduciarius mean holding in trust

• fides means faith

• fiducia meaning trust

Absolute nature

The principles of the fiduciary duty is deprive the fiduciary of any inducement that will 

affect his absolute and disinterested loyalty.



Trust Property – Fiduciary Duties

Traditionally, trust property would relate to property held by a fiduciary or trustee for 

the benefit of a beneficiary. 

The trustee would have possession and control over the property of the beneficiaries. 

Other examples are illustrative: 

Fiduciary / Director Beneficiary

Legal guardians Wards

Agents Principals

Real estate agent Client

Executors/administrators Legatees/heirs

Directors Corporation

Fund Administrators Retirees and workers

Liquidator Corporation



Absolute Nature

Fiduciary obligation is absolute in character. 

• The fiduciary is liable regardless of whether he could have obtained the 

advantage for his beneficiary, and regardless of whether or not the 

beneficiary also benefited. It is enough that his interests conflicted or may 

possibly have conflicted with his duty, or that he obtained a profit. 

• Fiduciary obligation does not, however, impose an absolute bar upon all 

gain by the fiduciary. The beneficiary may always consent to the fiduciary's 

taking a benefit for himself.



There are four main Fiduciary Duties at Common Law 

• Duty to act only under available powers 

• not exceed powers

• Duty to exercise power for a proper purpose

• to act bona fide in the interests of the Corporation

• not to act not for a collateral purpose

• Duty to exercise an independent and unfettered discretion

• Duty to avoid conflict of interest and a conflict of duty



Duty to act only under available powers

Directors commit a breach of trust if they purport to exercise powers which 

are non-existent because they are:

• beyond the corporate capacity of the Corporation or the powers conferred 

upon the officer by the articles. 

• in contravention of the common law or the governing statute, if any, 

Where Directors act in breach of this duty it is irrelevant whether they believe 

they do so in the interests of the Corporation. 



Duty to exercise power for a proper purpose

This is the fundamental duty which qualifies the exercise of any powers which the 

Directors in fact have. Observance of this duty entails only the honest exercise by the 

Directors of their judgment as to what is in the Corporation’s interests. 

the test is subjective as to means:

• Director exercises individual judgment – there is a discretion within which decisions 

are made 

• decisions are assessed in terms of the primary objectives and not in terms of 

unintended consequences

the test is also objective as to ends:

• was the object in the best interests of the members present and future?



Duty to exercise an independent and unfettered discretion

A Director may not be a mere dummy or puppet, he must be independent and 

impartial.   

Although he may lawfully be elected or appointed by a group of members to 

represent their interests, he must still exercise an independent judgment and act 

positively to protect the interests of the Corporation, notwithstanding that by doing 

so, he frustrates the will of the group appointing him. 

A Director who blindly follows the instructions of an outsider not only commits a 

breach of duty; he is also fixed with the knowledge and intentions of that outsider.



Duty to avoid conflict of interest and a conflict of duty

This duty has four aspects, or sub-duties: 

• The duty to disclose interest in a contract with the Corporation

• The duty to account for secret profits

• The duty not to improperly compete with the Corporation

• The duty not to misappropriate Corporation’s opportunities



The duty to disclose interest in a contract with the Corporation

No self dealing – related to the fair dealing rule: to act openly and in good faith, with 

full disclosure of an interest in  a matter of in a contract

Must deal at arms length.

Unless the deed provide otherwise, a Director cannot have an interest in a contract 

with the Corporation, whether direct or indirect, unless the Corporation in general 

meeting approves the contract after disclosure to it of his interest. 

Approval of the contract by the other Directors cannot suffice.



The duty to account for secret profits

A Director must account to the Corporation for all profits acquired by him by reason of 

his office, unless acquired or retained with the full knowledge and consent of the 

Corporation. 

These profits are those acquired by the Director during the course and execution of 

the duties of his office.

A Director’s liability to account for such profits arises from the mere fact that a profit 

has been made. 



The duty not to improperly compete with the Corporation

Since he is not, as such, an agent of the Corporation, a Director may become a 

Director, officer or employee of a rival Corporation or may carry on business in 

competition with the Corporation.  

However any such conduct is precluded if thereby he would place himself in a 

situation of conflict of interest and duty. 

The duty may extend beyond the term of the employment. 



The duty not to misappropriate Corporation’s opportunities

A corporate opportunity has been variously described as one which:

• the Corporation was ‘actively pursuing’; 

• can be said to fall within ‘the Corporation’s existing or prospective business 

activities’;  

• is related to the operations of the Corporation within the scope of its 

business’;

• falls within its ‘line of business". 

A Director is under a duty to acquire some economic opportunities (whether 

property or rights) for his Corporation, if he acquires them at all.  

The Director is also prohibited from misusing and abusing corporate assets and 

information. 



Duty of Care and Skill

In the case of a Director, the general principle is that if he fails to exhibit in the

performance of his duties that degree of skill and care which in the circumstances may

reasonably be expected from a person of his knowledge and experience, he is liable to

the Corporation for any damage it may suffer in consequence.

• Negligence will suffice as the element of fault.

• Subjective and objective components of the test



Subjective and objective components of the test

The test is twofold: 

• partly objective -the standard of the reasonable man; and 

• partly subjective - to the reasonable man are attributed the knowledge and 

experience of the particular Director. 

The test whether a Director has acted with reasonable care is an objective one; it is

not “limited by the Director’s knowledge and experience or ignorance or inaction”.

There is, however, no single objective standard of skill, for there is no requirement

that a Director “bring any special qualifications to his office” or that he have “special

business acumen or expertise, or singular ability or intelligence, or even experience in

the business of the Corporation”.



Subjective and objective components of the test (cont)

This absence of an objective standard of skill has been variously explained:

• no one need join an Corporation - it is the members’ misfortune if they choose to

join an Corporation with incompetent Directors;

• in the case of Corporations – which are diverse, the variety of business endeavours

do not allow of a uniform standard; and

• that the fact that Directors come to the task with different backgrounds in terms of

training and experience, or with a particular or special skill, and may take up their

appointment on the basis that they will bring that training, experience or skill to

their performance of their office, gives rise to the proposition that a Director need

not exhibit a greater degree of skill than may reasonably be expected of a person

of that Director’s knowledge and ability.



Subjective and objective components of the test (cont)

While the general concept of negligence in law means conduct ordinarily measured

by reference to what the reasonable man of ordinary prudence would do in the

circumstances, skill is that special competence which is not part of the ordinary

equipment of the reasonable man but the result of aptitude developed by special

training and experience which requires those who undertake work calling for special

skill not only to exercise reasonable care but to measure up to the standard of

proficiency that can be expected from persons undertaking such work.



Prescribed Directors are treated in the same manner as directors

• Consider:

– the definition of a “prescribed officer”; read with

– section 66(10); and

– regulation 38 of the 2011 Regulations.

• The Companies Act recognises the fact that management is another organ within a 

Corporation.

• These provisions clothes senior managers with the same duties and liabilities as 

directors.



The codification mechanism: Section 76(3)

• The codification of the common law chiefly takes place in section 76(3) of the 

2008 Companies Act. 

• It provides that a director when acting in that capacity must exercise his powers:

– in good faith and for a proper purpose;

– in the best interests of the Corporation; 

– with the degree of care, skill and diligence that may reasonably be expected of 

a person:

• carrying out the same functions as those of the director in question; and

• also having the general knowledge, skill and experience of that director.



Conflicts of interest 

• Broadly, there are two baskets of conflicts:

– Section 75 deals with the conflicts of interests of a director in relation to a 

personal financial interest;

– Section 76(2) deals with the abuse of information obtained in the capacity as a 

director and then using such information:

• to gain an advantage for the director or for another (for example, the 

holding Corporation which nominated the director in question for 

appointment);

• to damage or harm the Corporation in question.



Conflicts of interest: Section 75

Section 75

• provides detailed rules dealing with conflicts of a personal financial 

interest, but …

• in terms of section 75 (2)(b) does not apply to a Corporation or a director 

if one person is the only shareholder and the only director of the 

Corporation. 



Conflicts of interest: Section 75

Section 75(3): where there is only one director but more than one shareholder

• that Director may not:

– approve or enter into any agreement; or

– as a director, determine any other matter 

in which he or related person has a financial interest,

• unless the agreement or determination is approved by an ordinary resolution 

of the shareholders after appropriate disclosure of the nature and extent of 

the interest to the shareholders.



Conflicts of interest: Section 75 cont…

Section 75(4): advance disclosures

• At any time, a director may disclose any personal financial interest in advance, 

by delivering to the Board, or shareholders in the case of the Corporation 

contemplated in section 75(3), a notice in writing setting out the nature and 

extent of that interest.

Gardener v The State (253/07) [2011] ZASCA 24 (18 March 2011)

• The non-disclosure of personal financial interests  may amount to fraud.



Conflicts of interest: Section 75 cont…

Section 75(5): protocol when attending Board meeting where a conflict 

applies

• If a director of a Corporation, other than a Corporation contemplated in 

section 75(2)(b) or (3), has a personal financial interest in respect of a matter 

to be considered at a meeting of the Board, or knows that a related person has 

a personal financial interest in the matter, the director:

– must disclose the interest and its general nature before the matter is 

considered at that meeting;

– must disclose any material information relating to the matter, and known 

to the director;

– may disclose any observations or pertinent insight relating to the matter if 

requested to do so by the other directors;



Conflicts of interest: Section 75 cont…

– if present at the meeting, must leave the meeting immediately after 

making any disclosure contemplated in paragraphs (b) or (c);

– must not take part in the consideration of the matter, except to the extent 

contemplated in paragraphs (b) and (c);

– while absent from the meeting in terms of the sub-section:

• is to be regarded as being present at the meeting for the purpose of 

determining whether sufficient directors are present to constitute a 

meeting; and

• is not to be regarded as being present at the meeting for the purpose 

of determining whether a resolution has sufficient support to be 

adopted;

– must not execute any document on behalf of the Corporation in relation to 

the matter unless specifically requested or directed to do so by the Board.



Conflicts of interest: section 76(2)

A director in terms of section 76(2) must:

• not use the position of director or any information obtained in that position:

– to gain an advantage for the director;

– to cause harm to the Corporation;

• communicate to the Board any information that comes to the director’s 

attention, unless the director:

– reasonably believes that the information is: 

• immaterial to the Corporation;

• generally available to the public;

• is bound not to disclose that information by a legal or ethical obligation of 

confidentiality (caveat: group directors).



The business judgment rule

• The business judgment rule introduced by section 76(4) of the 2008 Companies 

Act provides that:

– a director satisfies his obligations in section 76(3)(b) and (c);

in respect of a particular matter if:

• he has taken reasonably diligent steps to become informed about the 

matter;

• he has no material personal financial interest in the matter or he complied 

with section 75 (disclosure) with respect to any interest in the matter; and

• he made a decision, or supported a decision of the Board/Board 

committee regarding the matter, and had a rational basis for believing, and 

did believe, that the decision was in the company’s best interests.



King III - Introduction

• In contrast to King I and King II, King III applies to all entities regardless of the 

manner and form of incorporation or establishment and whether in the public, 

private or non-profit sectors.

• King III consists of nine categories of principles. Each of the nine categories forms 

a separate chapter dealing with the relevant principles in the Report itself.

• Each principle is of equal importance and together forms a holistic approach to 

governance. Consequently, it is stated in King III that “substantial” application of 

the Code and the Report in King III does not achieve compliance.



King III - Basic principles

There are nine categories of principles:

• ethical leadership and corporate citizenship;

• Boards and Directors;

• audit committees;

• the governance of risk;

• the governance of information technology;

• compliance with laws, codes, rules and standards;

• internal audit;

• governing stakeholder relationships;

• integrated reporting and disclosure.



King III and the link to Directors’ duties

• The King Committee on Governance released its third report in September 2009 

– known simply as King III.

• Paragraph 4 of the Introduction and Background to King III states that "corporate 

governance involves the establishment of structures and processes, with 

appropriate checks and balances, that enable Directors to discharge their legal 

responsibilities“.

This then, in short:

• is the link between governance principles and the law;

• is the functionality of corporate governance.



The separation of powers doctrine in respect of Corporations

The separation of powers doctrine provides that:

• Directors have the unfettered discretion to manage (or under their 
direction) the Corporation (refer to section 66 of the 2008 Corporations 
Act);

• shareholders have the right to appoint and remove Directors (refer to 
section 71 of the 2008 Corporations Act).

Paragraph 80 of Chapter 2 of King III recognises that the shareholders are ultimately 
responsible for the composition of the Board. Furthermore, though appointments should 
be a matter for the Board as a whole, it is always subject to shareholder approval.

Paragraph 88.1 also recognises the separation of powers doctrine inasmuch as it 
acknowledges that shareholders are the ultimate arbiters of who should sit on the Board.



The Board should provide effective leadership based on an ethical foundation

Ethical and Effective Leadership requires leaders with the following attributes:

• Responsibility: The Board should assume responsibility for the assets and actions 

of the Corporation and be willing to take corrective actions to keep the Corporation 

on a strategic path, that is ethical and sustainable.

• Accountability: The Board should be able to justify its decisions and actions to 

shareholders and other stakeholders.

• Fairness: The Board should ensure that it gives fair consideration to the legitimate 

interests and expectations of all stakeholders of the Corporation.

• Transparency: The Board should disclose information in a manner that enables 

stakeholders to make an informed analysis of the company’s performance, and 

sustainability.



The training and development of "Directors"

• The Board should establish a formal induction programme to familiarise incoming 

Directors with the Corporation’s operations, its business environment, and the 

sustainability issues relevant to its business. It should also introduce them to 

members of senior management and their respective duties and responsibilities.

• An appropriate induction programme should meet the specific needs of both the 

Corporation and the individual and should enable any new officer to make the 

maximum contribution as quickly as possible.

• New Directors with no or limited Board experience should be developed and 

receive education about their duties, responsibilities, powers and potential 

liabilities. Mentorship by experienced Directors is encouraged. The development of 

the skills of inexperienced Directors is vital in alleviating the shortage in the pool of 

Directors available for appointment.



The training and development of "Directors“ (cont)

• Ongoing development should be encouraged in the same manner as continuing 

professional development is for certain other professions. This will help to enhance 

governance practices within the Board itself and be in the best interests of the 

Corporation.

• Directors should receive regular briefings on matters relevant to the business of the 

Corporation

• Incompetent or unsuitable Directors should be removed. The chairman should lead 

the process.



The Corporation should disclose the remuneration of each 

individual Director and certain senior Directors

• Corporations should provide full disclosure of each individual executive
and non-executive officer’s remuneration, giving details of base pay,
bonuses, and all other benefits (including present values of existing future
awards).

• Similar information should be provided for the three most highly-paid
employees who are not Directors in the Corporation.

• In its annual remuneration report, to be included in the integrated report, 
the Corporation should:

• explain the remuneration policies followed throughout the 
Corporation with a special focus on management, 

• provide clear disclosure of the implementation of those policies.



Members should approve the remuneration policy

• Every year, the Corporation’s remuneration policy should be tabled to members for

a non-binding advisory vote at the annual general meeting.

• This vote enables shareholders to express their views on the remuneration policies

adopted and on their implementation.

• The Board should be responsible for determining the remuneration of executive

Directors in accordance with the remuneration policy put to members’ vote.



Chapter Three: The Board should ensure that the Corporation 

has an effective and independent audit committee

• The recommendations in chapter three are subject to specific legislation and 

regulations applicable to a Corporation, such as the Income Tax Act.

• Private companies, not for profit companies and personal liability companies 

should voluntarily appoint an audit committee. 

• The constitutional documents of these Corporations should be carefully considered 

and drafted setting out the composition and duties of the audit committee.

• The Board and management of any Corporation, regardless of size, should be fully 

committed to the goal of supporting and maintaining an effective audit committee.



The Board should ensure that the Corporation complies with applicable laws 

and considers adherence to non-binding rules, codes and standards

• Processes should be in place to ensure that the Board is continually informed of

relevant laws, rules, codes and standards, including changes to them, as part of

their induction and ongoing training and education referred to in Chapter 2,

Principle 2.20.

• The Board has a duty to take the necessary steps to ensure the identification of the

laws, rules, codes and standards applicable to the Corporation.

• Corporations must comply with all applicable laws.



Each Director should have a working understanding the laws, rules, codes 

and standards applicable to the Corporation

• Directors should sufficiently familiarise themselves with the general content of 

applicable laws, rules, codes and standards to be able to adequately discharge their 

fiduciary duties in the best interests of the Corporation and their duty of care, skill 

and diligence. 

• Included in this duty is to make use of the rights and protection that the law 

presents in the best interests of the Corporation.



The Board should appreciate that stakeholders’ perceptions affect the 

Corporation’s reputation

• Stakeholders’ overall assessments (and therefore aggregate perceptions) of 
Corporations, result in the formation of corporate reputations. 

• Reputation is based on how well a Corporation performs compared with 
the legitimate interests and expectations of stakeholders. 

• There is growing awareness of how important the contribution of 
reputation is to the value of the Corporation, economic or otherwise

• The gap between stakeholder perceptions and the performance of the 
Corporation should be managed and measured to enhance or protect 
corporate reputation and to avoid damage or destruction by Corporation 
actions. 



The Board should proactively deal with stakeholder relationships

• Constructive engagement is aimed at ultimately promoting enhanced 

levels of corporate governance. 

• It enables the Corporation and the stakeholders to share their perspectives 

on the interests of the Corporation. 

• Constructive engagement should not amount to second-guessing the 

Board or management of the Corporation or permitting interference or 

undue influence in the running of the Corporation.

• This can assist Corporations anticipate, understand, and respond to 

external changes more efficiently, thereby enabling the Corporation to deal 

with challenges more effectively.



Transparent and effective communication is essential for building and 

maintaining stakeholders’ trust and confidence

• The stakeholder-inclusive approach aims, among other things, to stimulate 

appropriate dialogue between the Corporation and its stakeholders. 

• Relationships with stakeholders can only be built and maintained if the 

Corporation provides complete, timely, relevant, accurate, honest and 

accessible information.

• The Corporation should implement processes to promote appropriate 

disclosure. 

• However, the Board should take account of its duty to protect the long 

term sustainability of the Corporation when it considers communications 

about potentially adverse situations facing the Corporation that may 

reasonably be corrected in the short term.



Questions?

THANK YOU




