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[CHAPTER 2] 
By Prof George Barrie and Prof Steve Cornelius, taken from Cloete (ed) Introduction to Sports Law in 
South Africa (LexisNexis 2005) 
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DISCIPLINARY PROCEEDINGS 

 

1.  Introduction 

Whenever the rules, regulations or constitution of a particular sport or sports organisation is contravened, there are 
various ways in which the problem can be addressed.  Some infringements are dealt with in a summary fashion on 
the field of play, for instance when a penalty is awarded against a player or a team.  Where more serious 
infringements are committed, players may be sent of the field or disqualified from further participation in a 
particular game or event. 

However, some infringements are too serious even for such summary action, they are committed by persons who are 
not subject to on-field discipline or they take place off the playing field.  Such cases may require that a sports 
organisation take formal disciplinary action against the perpetrator.  If the perpetrator is a member of the sports 
organisation concerned, the proper cause of action is to convene a disciplinary committee or tribunal that will 
enquire into the alleged transgression, make a finding and, where appropriate, decide on the proper punishment for 
the perpetrator. 

If the perpetrator is not a member of the sports organisation concerned, the sports organisation does not have the 
competence to subject the perpetrator to an enquiry before a disciplinary tribunal (Jockey Club of SA v Symons 1956 
4 SA 496 A 502E).  However, this does not mean that the sports organisation cannot take any action against the 
perpetrator.  If the perpetrator agrees to submit to the authority of a disciplinary tribunal, the tribunal thereby 
acquires the competence to deal with the matter as if the perpetrator was a member of the sports organisation 
concerned. 

Another alternative is based on the principle that participation in sport in voluntary and based on contract.  Because 
the principle of freedom of contract applies in our law, a sports organisation can resolve not to deal with the 
particular perpetrator in future.  In effect, the sports organisation is only exercising its right to freedom of contract 
and its right to freedom of association in terms of s 18 of the Constitution of the Republic of South Africa, 1996 
(Cronje v United Cricket Board of South Africa 2001 4 SA 1361 T ). 

2.  Disciplinary Code 

Any sports organisation must act within the scope of its own constitution, rules and regulations (Jockey Club of 
South Africa v Forbes 1993 1 SA 649 A 654G).  This also implies that any disciplinary tribunal which is established 
by a sports organisation must act strictly within the ambit of the constitution, rules and regulations of the sports 
organisation concerned, including the disciplinary code in terms of which the tribunal is established (Constantinides 
v Jockey Club of South Africa 1954 3 SA 35 C 44E).  Failure to comply with the constitution, rules and regulations 
of the sports organisation concerned, is a fatal flaw in disciplinary proceedings (Jockey Club of South Africa v 
Forbes 1993 1 SA 649 A 667C) and any decision taken by a disciplinary tribunal in such circumstances is invalid. 

As a result, it is vital that any sports organisation must have a proper disciplinary code.  A proper disciplinary code 
should provide for the following matters: 

a) The transgressions in respect of which a member may be subjected to disciplinary action before a 
disciplinary tribunal. 

b) The way in which and person by whom the disciplinary tribunal must be convened, including the way and 
time-frame in which notice must be given to the perpetrator who must appear before the disciplinary 
tribunal. 



c) The composition of the disciplinary tribunal (keeping in mind the requirement of impartiality). 

d) The procedure to be followed at the disciplinary hearing. 

e) The penalties which the disciplinary tribunal may impose. 

f) The procedure if a perpetrator wishes to appeal a decision of a disciplinary tribunal. 

A disciplinary tribunal must exercise its power for its intended purpose, that is to ensure respect for and compliance 
with the constitution, rules and regulations of the sports organisation concerned.  The powers may not be exercised 
with an ulterior motive (Auckland Park Racing Club Ltd v Jockey Club of South Africa 1950 3 SA 196 A 208A). 

3.  Procedural Fairness 
A disciplinary tribunal exercising disciplinary powers must: 

(a) Act in accordance with its rules and constitution. 
(b) Discharge its duties honestly and impartially. 
(c) Afford persons charged a proper hearing, including the opportunity to adduce evidence and to contradict 
or correct adverse statements or allegations. 
(d) Listen fairly to both sides and observe the principles of fair play and natural justice. 
(e) Make fair and honest findings on the facts. 
(f) Conduct an active investigation into the truth of allegations made against the person charged. 

(Turner v Jockey Club of South Africa 1974 3 SA 633 A 646F, 652H; Jockey Club of South Africa v Forbes 1993 1 
SA 649 A 654G) 

The relevant rules of administrative justice relating to disciplinary tribunals would be those relating to procedural 
fairness (which implies responsiveness, openness, transparency and accountability).  Fair procedure is guaranteed by 
what is known as the rules of natural justice.  Procedural fairness is synonymous with the rules of natural justice.  
Our law recognizes two principles of natural justice:  that the parties be given adequate notice and opportunity to be 
heard (audi alteram partem) and that an adjudicator must be disinterested and unbiased (nemo iudex in sua causa). 
The right to procedural fairness is entrenched in section 33 of the Constitution of the Republic of South Africa, 
1996.  Section 33 provides that all administrative action must be lawful, reasonable and procedurally fair.  
Furthermore, everyone whose rights have been adversely affected by administrative action, has the right to be given 
written reasons for such actions.  What s 33 demands is substantive fairness and reasonableness.  It demands that 
every person is entitled to lawful, reasonable and procedurally fair administrative action.  It provides that 
administrative justice is a fundamental right.  Administrative transparency and accountability must be promoted by 
the provision of reasons. 

Natural justice in action must be seen to be a procedure, a process in itself.  The process value of the rules of natural 
justice is aptly illustrated by Lord Hewart’s celebrated dictum that “justice must not only be done, but should 
manifestly and undoubtedly be seen to be done.”  (Rex v Sussex Justices, ex parte McCarthy (1924) 1 KB 256, 259). 

The principles of the rules of natural justice are flexible and the variety and range of situations to which they apply 
are extensive.  The requirements of natural justice will depend on the circumstances of the case, the nature of the 
inquiry, the rules under which the tribunal is acting and the subject matter that is being dealt with (Elsworth v Jockey 
Club of South Africa 1961 4 SA 142 W 150; Turner v Jockey Club of South Africa 1974 3 SA 633 A 646;  Carr v 
Jockey Club of South Africa 1976 2 SA 717 W 723).  Although natural justice consists of two principles audi 
alteram partem and nemo iudex in sua causa, those two principles are really only conceptions or applications of the 
broader concept of procedural fairness which is now a constitutionally protected right.  These two principles are 
subjected to continual development and reformulation in the light of changing circumstances and needs.  The two 
principles are not completely autonomous rules, but have a tendency to overlap.  Absence of bias may quite readily 
be treated as an aspect of the requirement of a fair hearing and at the same time the refusal of a hearing could be 
seen to be a form of prejudice or bias. 

The denial of fair procedure is a fatal irregularity.  If the principles of natural justice are violated in respect of any 
decision it is immaterial whether the same decision would have been arrived at in the absence of the departure from 
the essential principles of justice.  A court will overrule that decision. 

The courts have in the past ruled that the constitution or disciplinary code of a sports organisation may exempt a 
tribunal from application of the rules of natural justice (Jockey Club of SA v Transvaal Racing Club 1959 1 SA 441 
A 450A), but such a provision will most likely now be problematic in view of s 33 of the Constitution of the 
Republic of South Africa, 1996.  

Should disciplinary hearings be held in public?  Here fairness will demand that the competing interests of openness 
and confidentiality be weighed against each other.  Given the constitutional emphasis on transparency and openness 
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there is no doubt that in future all administrative hearings will generally have to comply with the requirements of 
openness and transparency. 

3.1 Right to be Heard 

The main purpose of audi alteram partem is to ensure accurate, informed and fair decision making.  What is 
required in essence is that the tribunal acts fairly.  There are at least two fundamental requirements that need to be 
satisfied before a hearing can be said to be fair: there must be notice of the contemplated action and a proper 
opportunity to be heard (Middelburg Rugbyklub v Suid-Oos Transvaalse Rugby-Unie en 'n ander 1978 1 SA 484 T). 

3.1.1 The party must be properly informed of the considerations which count against him/her 

Audi alteram partem presupposes adequate notice of the intended action.  Procedural fairness demands not only that 
a person implicated be given reasonable and timeous notice of the hearing, but also that he or she is at the same time 
informed of the substance of the allegations against him or her, with sufficient detail to know what the case is all 
about.  What is sufficient information would depend upon the facts of each individual case.  It is not necessary that 
the charge must be formulated with the precision and exactness of a criminal charge sheet, as long as sufficient 
information is provided so that the perpetrator is acquainted with the nature of the charge (Webster v Jockey Club of 
SA and others 1949 1 SA 691 W). The use of inapt and inexact language is not in itself an irregularity, as long as it 
does not mislead or prejudice the perpetrator (Constantinides v Jockey Club of South Africa 1954 3 SA 35 C 47D). 

Any consideration which may count against a person who may be affected by a decision must be communicated to 
him.  Otherwise there is no way in which a person can answer the allegation.  In practice the essential facts must be 
conveyed.  This means that the salient factors motivating the proposed action must be provided.  Without such 
information how can the affected individual prepare his answers to the allegation?  

This right of a person to know the case against him or her does not however mean complete discovery as an 
automatic feature.  The right to know must not be equated with the right to be given chapter and verse.  To 
summarise, the right to a hearing includes the provision of such information which would render the hearing 
meaningful in that the aggrieved party is given an opportunity to know all the ramifications of the case against him 
and is provided with the opportunity to meet such a case. 

3.1.2 Proper opportunity to be heard 

Tribunals are at liberty to adopt whatever procedure is deemed appropriate provided this does not defeat the purpose 
of the relevant constitution, rules, regulations and disciplinary code of the organisation and provided it is fair. 

Fairness is a highly ambiguous concept.  It is not easy to ascertain nor is it easy to find agreement upon what it 
means in any specific situation.  It will all depend on the specific circumstances of the case, the nature of the 
inquiry, the rules governing the tribunal and the subject-matter.  At the very least, the person or persons against 
whom disciplinary action is being taken, must be present at the proceedings and be given an opportunity to be heard 
and to state their case (Middelburg Rugbyklub v Suid-Oos Transvaalse Rugby-Unie en 'n ander 1978 1 SA 484 T). 

The answer to the question whether a proper opportunity to be heard was given, is a factual one.  In Turner v Jockey 
Club of South Africa 1974 3 SA 644 A the court ruled that the rules of natural justice do not require a disciplinary 
tribunal to follow the procedure and to apply the technical rules of evidence observed by a court of law, but they do 
require such a tribunal to adopt a procedure which would afford the person charged a proper hearing by the tribunal, 
and an opportunity of producing his evidence and of correcting or contradicting any prejudicial statement or 
allegation made against him.  The tribunal is required to listen fairly to both sides and to observe the principles of 
fair play.  In addition to what may be described as the procedural requirements, the fundamental principles of justice 
require a domestic tribunal to discharge its duties honestly and impartially.  They require also the tribunal’s finding 
of the facts on which its decision is to be based shall be fair and bona fide.  It is, in other words under an obligation 
to act honestly and in good faith.  The facts before the disciplinary tribunal must justify its finding. (See also Marlin 
v Durban Turf Club 1942 AD 112;  Bekker v Western Province Sports Club 1972 3 SA 803 C 111; Jockey Club of 
SA v Transvaal Racing Club 1959 1 SA 441 A 450.)  

3.1.3 Legal Representation 

The issue of legal representation in domestic tribunals has been a controversial one in South African administrative 
law circles for many years.  Where legal representation is allowed by the constitution of the sports organisation or its 
disciplinary code, it is clear that the right to legal representation can be claimed.  This is the case, even if the 
constitution or disciplinary code merely provides for representation without specifying the nature of such 
representation (Ibhayi City Council v Yantolo 1991 ILJ 1005 OK).  However, the problem arises where the 
constitution of the sports organisation or its disciplinary code is silent on the matter or expressly excludes legal 



representation.  The general approach has been that legal representation is not a material requirement for the rules of 
natural justice.  However, if legal representation is not allowed, a tribunal should at least allow some form of 
representation, such as representation by a players' union representative, other player or club member or parent (if 
the person charged is still a minor) (Molope v Mba NO [2005] 3 BLLR 267). 

Tribunals have a discretion to allow legal representation.  In exercising this discretion tribunals are expected to take 
into account the seriousness of the case or potential penalty, whether points of law are likely to arise, the capacity of 
the person to present his or her own case, procedural difficulties and the need for fairness.  The question of legal 
representation depends on the circumstances of the particular case. 

The court suggested in Turner v Jockey Club of South Africa 1974 3 SA 633 A that fairness may well impose a 
special duty upon administrative officials themselves to ensure that affected individuals get a fair hearing.  This may 
require that the members of the disciplinary tribunal play a more active part in the proceedings than one would 
normally expect of a presiding officer. 

The right to a hearing is one of the rules of natural justice.  This may take a number of forms:  the right to put one’s 
own side of the case; the right to be consulted;  the right to make representations;  the right to submit reasoned 
arguments rebutting any allegations etc.  Why should there also not exist a right to legal representation as an integral 
part of the right to a hearing?  Does “fairness” not make this imperative? 

In Balomenos v Jockey Club of South Africa 1959 4 SA 381 W the court was of the opinion that it would have been 
fair to have granted the applicant the advantage of legal assistance, but the rules provided differently so that there 
was no right to legal representation (390A). 

The submission can be made that especially in unusually complex cases involving complicated evidence or legal 
issues, legal representation is a requirement for a fair hearing.  If legal representation is refused in such 
circumstances can it not he contended that the subject has not been given an opportunity to state his case?  Can it be 
seriously put forward that an individual who finds himself in the complex sphere of legal and factual issues against a 
background of possible serious consequences for his personal status, position or prestige, and is refused legal 
representation, has been afforded audi alteram partem? The arguments in favour of legal representation being part 
and parcel of audi alteram partem can also be put forward if one regards cross-examination as being part and parcel 
of audi alteram partem.   

In MEC: Department of Finance, Economic Affairs & Tourism, Northern Province v Mahumani [2005] BLLR 173 
HHA, the Supreme Court of Appeal held that, even where the right to legal representation was expressly excluded, it 
may be unfair to deny legal representation to the person charged if the matter before the tribunal is of a serious, 
complex or technical nature. 

3.2  Impartial Hearing 

The rule against bias is one of the twin principles of natural justice.  The essence of the rule is encapsulated in the 
maxim nemo iudex in sua causa which means no man may be a judge in his own case.  A manifest appearance of 
bias is a fatal flaw in any disciplinary proceedings.  The test is whether a reasonable person would suspect the 
members of the disciplinary tribunal of being biased.  The facts which give rise to a reasonable suspicion of bias 
must relate to the particular case and must not be merely based on vague conjecture.  The circumstances which 
would create a reasonable suspicion of bias can conveniently be classified into three broad groups: pecuniary 
interest (Barnard v Jockey Club of South Africa 1984 2 SA 35 W 46–47); personal interest (Liebenberg v Brakpan 
Liquor Licensing Board 1944 WLD 52) and plain prejudice (Auckland Park Racing Club Ltd v Jockey Club of South 
Africa 1950 3 SA 196 A 208A). 

The basis of the rule nemo iudex in sua causa is that not only must justice be done, it must also be seen to be done.  
All administrative acts (and acts of tribunals) will thus be declared invalid where it is found that a person has a 
definite interest in the matter, be it material, pecuniary or any other interest resulting in bias – even if no injustice is 
proved.  

Should the nemo iudex in sua causa rule be breached there is an irregularity.  In Natal Rugby Union v Gould 1998 4 
All SA 258 A the court ruled that such action will ordinarily amount to an irregularity in any decision-making 
process which requires procedural fairness and will render that process liable to correction by way of judicial 
review. 

The rule against bias leads to more accurate decision-making.  An accurate decision is more likely to be achieved by 
an impartial decision-maker who puts aside all personal prejudices.  The rule also leads to confidence in the 
decision-making authority.  The appearance of bias calls into question the legitimacy of the decision-making 
process. 



4.  Written Reasons 

Section 33(2) of the Constitution of the Republic of South Africa, 1996 guarantees a right to a written statement of 
reasons when a person’s rights have been adversely affected by administrative action.  The value of this is clear.  A 
decision-maker who is compelled to give reasons must at least consider the appropriate factors and produce an 
apparently justified decision.  A statement of reasons helps persons who want to evaluate the decision to decide 
whether to seek judicial review should they fundamentally differ with the decision. 

The beneficial effects of a duty to give reasons are many.  To have to provide an explanation of the basis for their 
decision is a salutary discipline for those who have to decide anything that adversely affects others.  The giving of 
reasons is widely regarded as one of the principles of good administration in that it encourages a careful examination 
of the relevant issues, the elimination of extraneous considerations, and consistency of decision-making.  Moreover, 
if published, reasons can provide guidance to others on the organisation’s future decision.  The giving of reasons 
may also protect an organisation from unjustified challenges because those adversely affected are more likely to 
accept a decision if they know why it has been taken.  In addition, basic fairness and respect for the individual often 
requires that those in authority over others should tell them why they are subject to some liability or have been 
refused some benefit. 

Unless a tribunal gives reasons explaining the exercise of its discretion, there can be no assurance that the tribunal 
has discharged its obligation to base its decision upon the material presented at the hearing, rather than on 
extraneous consideration. The written reasons should be sufficiently detailed as to make quite clear why the tribunal 
decided as it did. 

5.  Penalties 

The penalties that a disciplinary tribunal may impose if it finds someone guilty must be determined in accordance 
with the disciplinary code in terms of which the disciplinary tribunal is established.  The penalty which is imposed 
must be in proportion to the severity of transgression. 

Our courts have ruled that a sports organisation's right to expel a member must be stated expressly or by necessary 
implication in the constitution, rules or regulations.  In the absence of such a provision in the constitution, rules or 
regulations, there is no inherent right residing in the organisation to take action to expel a member.  If the power to 
terminate membership is not expressly given, then the organisation can only exercise that power if it is a clear and 
unambiguous implication from the terms of its constitution, that such a power was intended (Conrad v Farrel and 
others 1974 2 SA 200 C 202F).  However, in appropriate circumstances where severe or repeated transgressions 
have been committed, it should also be permissible to expel a member by exercising the common law right to 
rescind a contract due to breach. 

6.  Appeal and Judicial Review 

Once a disciplinary tribunal has rendered its decision, that tribunal cannot later revisit the matter, unless the 
constitution or disciplinary code of the organisation provides otherwise.  Once the tribunal has considered the matter 
and rendered its decision, it is functus officio and even if all the parties concerned agree to resubmit the matter to the 
same disciplinary tribunal, that would still be irregular (Middelburg Rugbyklub v Suid-Oos Transvaalse Rugby-Unie 
en 'n ander 1978 1 SA 484 T). 

The constitution, rules or regulations of a sports organisation can allow an aggrieved party one or more avenues of 
appeal against the finding of a disciplinary tribunal (Marlin v Jockey Club of South Africa 1951 4 SA 638 T 649D).  
If an aggrieved party wishes to appeal against the ruling of a disciplinary tribunal, the aggrieved party must lodge 
the appeal in the manner prescribed by the constitution, rules or regulations of the sports organisation and the appeal 
tribunal must conduct the appeal in accordance with such constitution, rules or regulations and the common law 
relating to disciplinary hearings as discussed above (Jockey Club of South Africa v Forbes 1993 1 SA 649 A).  As a 
general rule, an aggrieved party must first exhaust all internal appeal proceedings before that party can bring the 
matter before the high court, unless it is clear that it would be futile to pursue the internal proceedings (Middelburg 
Rugbyklub v Suid-Oos Transvaalse Rugby-Unie en 'n ander 1978 1 SA 484 T). 

At common law the high court has always had an inherent power of review.  This inherent jurisdiction of review by 
the high court is specifically provided for in s 173 of the Constitution of the Republic of South Africa, 1996.  A 
person aggrieved by an administrative act may challenge the act either by relying on s 33 of the Constitution of the 
Republic of South Africa, 1996 or he may challenge the validity of the action on one of the existing common law 
grounds of review.  In order to succeed in a common law action an applicant has to prove the invalidity of the 
administrative action.  To do this, the applicant must rely on the recognised common law grounds of review, such as 



the failure to comply with the rules of natural justice or a failure to comply with statutory and other formal 
requirements. 

A court can review the decision of a disciplinary tribunal on two grounds (Constantinides v Jockey Club of South 
Africa 1954 3 SA 35 C 44E): 

   (a)   Where there has been a failure to comply with the Rules of the sports organisation and particularly the rules 
that govern the disciplinary tribunal. 

   (b)   Where there had been a violation of the principles of natural justice. 

During review, a court will merely determine whether the proper procedure was followed by the tribunal.  The 
review court will not reconsider the merits of the case (Constantinides v Jockey Club of South Africa 1954 3 SA 35 
C 47A), unless it is clear that the ruling of the tribunal is clearly out of line with the evidence that was before the 
tribunal.  However, a clear disparity between the evidence considered by the tribunal and its finding on the matter 
may be a strong indication that there was some other procedural irregularity. 

The main function of judicial review is for the court to set aside an improper decision of the administrative 
organisation and refer the matter back to the tribunal for reconsideration together with directives as to what factors 
the decision-maker should take into account (Johannesburg City Council v Administrator, Transvaal 1969 2 SA 72 
T 75).  In exceptional circumstances this principle will be departed from: 

(a) Where it would merely be a waste of time to order the tribunal to reconsider the matter (Hartman v 
Chairman, Board of Religious Objection 1987 1 SA 992 O 935). 

(b) Where further delay would cause unjustifiable prejudice (SA Freight Consolidators v Chairman, NTC 
1988 3 SA 485 W). 

(c) Where the court is in as good a position to make the decision itself (Theron v Ring van Wellington van 
die NG Sendingkerk van SA 1976 2 SA 1 A). 

(d) Where the original decision-maker, tribunal or functionary has exhibited bias or incompetence to such a 
degree that it would be unfair to revert the matter back to the organisation (Oskil Properties v Chairman of 
the Rent Control Board 1985 2 SA 234 SE). 

If a court does substitute its own decision, the court's decision will replace that of the administrative tribunal. 

7.  Conclusion 

Whenever disciplinary action is taken against any person, it is vital that the disciplinary proceedings are conducted 
in a proper way.  This will not only ensure that the decision of the disciplinary tribunal will survive any scrutiny by a 
court, but may actually discourage the affected party from bringing the matter before court in the first place.  If it is 
clear that a disciplinary tribunal has given the affected party an opportunity to defend himself, considered all the 
evidence in a fair, objective and impartial manner and given reasons that justify its decision, there will be no 
grounds for judicial review.  On the other hand, if there is some irregularity in the proceedings before a disciplinary 
tribunal, it is irrelevant whether the same decision would have been reached if the proper procedure had been 
followed.  A court will most likely intervene and overturn that decision. 


